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Abstact:

In the article on the basis of national legislatiamernational legal acts, legal positions of the
Venice Commission and doctrinal sources the le¢atlus of political parties in Ukraine was
analyzed. The author investigates the legal aspsctse formation and registration of political
parties, the problems of their organizational streee Particular attention is devoted to one of the
main principles of the activities of political pag in Ukraine - the principle of transparence and
the problems of its implementation. The article hiights the peculiarities of membership in
political parties. According to the results of thesearch, the author formulates suggestions for
improving the legal regulation of political partiesUkraine.
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Status prawny partii politycznych na Ukrainie: cecly szczegdlne oraz propozycje zmian
Streszczenie:

Artykut analizuje status prawny partii politycziyaa Ukrainie na podstawie ustawodawstwa
krajowego, m¢dzynarodowych aktéw prawnych, stanowisk prawnycmi§i Weneckiej izrodet
doktrynalnych. Autor bada prawne aspekty tworzemeestracji partii politycznych, problemy ich
struktury organizacyjnej. Szczegdlnwag przywigzuje s¢ do jednej z gidbwnych zasad dziatania
partii politycznych na Ukrainie - zasady przejrogst i problemow zwazanych z jej realizagj
Artykut podkre&la szczegolne cechy czionkostwa w partiach politych. Zgodnie z wynikami
bada autor formutuje propozycje poprawy regulacji praeim partii politycznych na Ukrainie.

Stowa kluczowe:partia polityczna, status prawny, demokracja, spraestwo obywatelskie.

[. Introduction
The development of the political system inrélke raises the interest of the international
community in connection with the introduction ofetlstrategy of European integration and the

implementation of a legal reform to achieve it.dilens of The President of Ukraine, and then the
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upcoming parliamentary elections, are another resasm carry out a scientific analysis of the legal
status of political parties in Ukraine.

The formation of a civil society and the dmpment of the political system is one of the aims
of the constitutional reform that takes place inrdke. This is evidenced by the recent changes to
the Ukrainian constitution in 2016, which mainlyncerned the justice, but at the same time were
aimed at eliminating political influence on the igidry.

In 2019, next elections of the President kfdihe will take place. And citizens of Ukraine leav
already experienced the oncoming of the electaradgss. The pro-governing political parties make
decisions in view of the upcoming elections and desire to maintain power. It is during this
period that the imperfection of the political systef the state, in particular, its legal regulatien
particularly clear. That is why the purpose of tarficle is to analyze the constitutional status of
political parties in Ukraine, to identify problerastheir legal status and ways of their solution.

The importance of political parties as fuméatal elements of modern democratic governance
cannot be overstated. Our modern understandingemfesentative democracy, as codified and
defined in international standards, foresees aengis$ role for political parties: representing,
shaping, leading, transmitting, and coalescingeits’ ideas, interests and viéws

Il. The definition of a political party
The Constitution of Ukraine does not contain ledgdinition of political party but defines
the tasks of political parties: assisting in therfation and expression of the political will ofizéns
and to participate in electiohs
The legal definition of a political party céme found in the article 2 of the Law on Political

Partied: a political party is a legally registered voluytaassociation of citizens adhering to a
certain national-social development programme, diateassisting in the formation and expression
of citizens’ political will, and participating ielections and other political events. The Law on
Civic Associations can be applied to political pggtonly in cases when the Law on Political Parties
in Ukraine does not apply.

According to the Article 3 of the Law on Paidi Parties, political parties in Ukraine can be
established and provide their activit@dy on national level. There is no possibility of registration

of regional political parties. This provisions dietLaw on Political Parties were criticized by the

' D. Kovryzhenko. Regulation of political parties\dkraine: the current stay and direction for refokgiv 2010, S.5.
2 Constitution of Ukraine, 28 June 1996. Retrieved from http://zakon5.rada.gov.ua/l aws/show/254%D0%BA/96-
%D0%B2%D1%80 [ online, the date of access: 06.08.2018].

% Law on Political parties 5 April 2001. Retrieved from http://zakon3.rada.gov.ua/laws/show/2365-14 [ online, the date
of access. 06.08.2018].
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Venice Commission in its statement that such airement “constitutes a legal impediment to
forming parties that concentrate on matters comegriregional issues (for example, the
Autonomous Republic of the Crimed).”

It is important to notice that there i®ysion of the Code of Good Practice in the Field o
Political Parties according to which state bodieeusd not limit the right to establish political
parties only at the national level, but also oniaegl and local levefs To our opinion, in
conditions of Russian aggression in Ukraine cregagim opportunity for activity of regional political
parties may lead to negative consequences toaatiintegrity of Ukraine. It also must be said
that many political parties mostly operate in derteegions where they have support of their
political program by electorate. Those parties ligui not have mandates in parliament but have

they representatives in bodies of self-government.

lll. The registration of political parties
All political parties and their local organizatiomsust beregistered by the Ministry of

Justice.The Register of political parties include the largenber of political parties352 political
parties in 2018Information on names, dates of registration, nemslof certifiates of registration,
addresses of political parties, and names and sw@®af parties’ leaders can be found in the
Register.

To be registered the constituent assemblya pblitical party should adopt the following
decisions:
the establishment of the political party;
the adoption of a charter;
the adoption of a party programme;
e the election of the governing and supervisory ibed of the party.

The decision to establish a political partysinbe supported by 10,000 voters, whose signatures

“ Opinion on the Ukrainian Legislation on Politiddhrties, adopted by the Venice Commission at it Plenary
Session (Venice, 5-6 July 2002). Retrieved from
http://www.venice.coe.int/webforms/documents/defaspx?pdffile=CDL-AD(2016)018-e [online, the datleaccess:
06.08.2018].

® Code of Good Practice in the Field of Politicatties, adopted by the Venice Commission at its Plémary Session
(Venice, 12-13 December 2008). Retrieved from
http://www.venice.coe.int/webforms/documents/defaspx?pdffile=CDL-AD%282009%29002-e [online, thated of
access: 06.08.2018].
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have to be collected in at least two-thirds ofrditt of at least two-thirds of the regions of Ukea
and the cities of Kyiv and Sevastopol, and in theohomous Republic of Crim&a

A party should submit to the Ministry of fius the package of documents, which must
comply with the legal requirements. Otherwise, Khaistry of Justice may refuse to register the
political party.

The Venice Commission highlightened that tbguirements for establishing a political party
are very complex. The diffilties in the establismh@rocess could be an impediment to any
challenge to the existing party system arisingafutew political idea’s

However, the trend towards an increase éenrthmber of registered political parties seems to
argue against such an interpretation. Neverthetessprocedure for establishing political parties
should be simplified, since the existing requiretadar the establishment of political parties do no
achieve the goals that were pursued at the timeweerestrictions were introduced

Convention for the Protection of Human Rgylnd Fundamental Freedoms says that no
restrictions shall be placed on the exercise ofrigjfe to freedom of association with others, other
than as prescribed by law and are necessary inmadatatic society to protect the interests of
national security or public safety, for the preventof disorder or crime, for the protection of
health or morals, or for the protection of the tigand freedoms of othérs

In the decision of the European Court ofrtdm Rights in the case of Koretskyy and others v.
Ukrainé® the Court emphasized that refusal to grant leguityestatus to an association of
individuals amounts to an interference with thereise of the right to freedom of association; the
provisions of the law regulating registration of@sations should be “foreseeable” for the persons
concerned and should not grant an excessively widegin of discretion to the authorities in

deciding whether a particular association may lggstered; the restrictions applied must be based

® Law on Political parties 5 April 2001. Retrieved frorhttp://zakon3.rada.gov.ua/laws/show/2365fddline, the date
of access: 06.08.2018].
" Opinion on the Ukrainian Legislation on Politid@hrties, adopted by the Venice Commission at it ®lenary

Session (Venice, 5-6 July 2002). Retrieved from
http://www.venice.coe.int/webforms/documents/defaspx?pdffile=CDL-AD(2016)018-e [online, the datleaccess:
06.08.2018].

8 D. Kovryzhenko. Regulation of political parties\dkraine: the current stay and direction for refoktyiv 2010, S.24.

® Convention for the Protection of Human Rights and Fundamental Freedoms. as amended by Protocols No.11 and No.
14. Retrieved from https://www.coe.int/en/web/cami@ns/full-list/-/conventions/rms/090000168006376&line, the
date of access: 06.08.2018].

10 Judgement of the European Court on Human righteéncase of Koretskyy and others v. Ukraine N264002, §
47, 3 April 2008. Retrieved from
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%2Retskyy%622],%22itemid%22:[%22001-85679%22]} [ow]
the date of access: 06.08.2018].
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on a “pressing social need” and only convincing aachpelling reasons can justify restrictions on
freedom of association.

The Law on Political Parties in Ukraine giviesthe Ministry of Justice of Ukraine many
possibilities to refuse to register a political tgarRegistration may be refused if any of the
documents thus submitted turn out at variance with Constitution, this or any other laws of
Ukraine. When refusing registration, the MinistifyJoistice of Ukraine shall provide the applicant
with a written motivated resolution. Decisions gmnag or refusing registration, or failure to make
such a decision, on the part of the Ministry oftid@sof Ukraine or other registration authorities
may be appealed to a court of faw

The statutory bodies of the political gathe procedures for their establishment, thewgrs;
the procedures for admission, suspension, and riatimn of membership in the party; the rights
and obligations of the members; the grounds on lwiiembership can be suspended or terminated,;
the procedures for the establishment, general testeicand competence of regional, city, and
district party organizations and other units ofdditigal party; and the procedures for conventions,
party assemblies, conferences, meetings, and mpersentative bodies of a political party must be
prescribed in the political charter of the politigaarty. Otherwise, the Ministry of Justice will

refuse to register a party.

IV. The membership in a political party

Only a citizen of Ukraine entitled to vote in nata& elections can be a member of a political
party. The legislation of Ukraine provides for thenciple of political neutrality of the public
service, which cannot be fully implemented due tblig servants’ engagement in political
activities.

Foreign citizens and stateless persons aladften from being members of political parties.
Experts from the Venice Commission have drawn &tiento the fact that restrictions on the
political activities of foreign citizens and stae$ persons are possible under international law an
are introduced in order to avoid foreign policy flots, the general exclusion from membership in
political parties of foreign citizens and statelggssons, who have their permanent and legal
residence in the country, do not comply with goagdpean practices and, in the opinion of the
Venice Commission experts, can hardly be justifiedlight of the 1992 Convention on the
Participation of Foreigners in Public Life at theodal Level. The Venice Commission
recommended that foreign citizens and statelesopsrbe allowed to participate to some extent in

M Law on Political parties 5 April 2001. Retrieviedm http://zakon3.rada.gov.ua/laws/show/2365-1ife, the date
of access: 06.08.2018].
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the political life of Ukraine, and at the very le#isrough the possibility of membership in politica
parties:?

In a number of European states, foreigneaigzcan even vote in local elections and be elected
to local public office"?

Taking into consideration the fact that nagiolegislation does not provide for the establishine
of local and regional parties, we do not supploetidea of granting the right to membership in
political parties to foreign citizens and statelpsssons.

Generally, the Law on Political Parties stafieowing requirements for partynembership
criteria:

» citizenship (only citizens of Ukraine);

* age (only people over 18years old can be mendjquslitical parties);

* capacity (incapacitated persons are forbiddem fio@eing members of political parties);
 profession (people employed by certain publicharities, for example judges, officials of the
public prosecutor’s office; officials of bodies thfe Interior; employees of the Security Service of
Ukraine; military personnel etc., cannot be membéolitical parties);

* membership in other parties (a person cannot beralrar of more than one party);

« individual fixed membership (only individuals cka members of political parties.

Membership in a party is individual and diremly. The charters of all political parties
represented in the parliament do not envisageedaasd levels of membership because, according
to current legislation, all members of a party dtiduave equal rights. The restriction of party
membership to only fixed membership does not alfasties to introduce different classes and
levels of membership. To opinion of expert D. Kahgnko, if different levels and classes of
membership were introduced, it could allow citizémslecide the degree to which they want to be
involved in the party, and it could allow parties grovide special privileges for those who are
involved in party activities more actively. In amber of European states parties distinguish
different levels of membership, types of assocmtiand participation in the tasks of political

parties, encompassing different rights and oblégestifor the membets

12 Opinion on the Ukrainian Legislation on Politidaarties, adopted by the Venice Commission at it ®lenary

Session (Venice, 5-6 July 2002). Retrieved from
http://www.venice.coe.int/webforms/documents/defaspx?pdffile=CDL-AD(2016)018-e [online, the datleaccess:
06.08.2018].

13 D. Kovryzhenko Regulation of political parties of Ukraine: the current stay and direction for reform, Kyiv 2010, s.
42.
14 D. Kovryzhenko Regulation of political parties of Ukraine: the current stay and direction for reform, Kyiv 2010, s.
44,
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V. Organizational structure of political parties

Another important element of political parties’ &gtatus is their organizational structure,
which has to include central and local levels. Tbeal level of a party’s structure must be
represented by regional, city, and district partyamizations, as well as by the smallest partysunit
A party may also include in its organizational sttwe at the local level other local organizations,
such as organizations in city districts. In its geh organizational structure, a party must provide
for the existence of a representative body (conf@econgress, assembly), other governing bodies
and bodies of internal control. Charters of pdditiparties may also provide for the establishment i
their organizational structures any other bodiegrits™.

One of the main principles of political pa#i activities istransparency. Political parties are
obliged to make public on a regular basis their #@eguments, the composition of their leadership,
and data on sources of financing and expenditures.

But the activities of majority of political gées in Ukraine are less transparent since not all
registered 352 political parties have their own si@s; on parties’ websites, only general
information on their activities can be found; dems of the congresses and other important internal
rules, information on income, expenditures, angerty of the party and its local organizations, as

a general rule, are not available on party wehsites

VI. The responsibility of political parties
Violation of the law by political party can le&mlthe following types of sanctions:
» announcement of a warning by the Ministry of ibgsbf Ukraine;
* prohibition of the political party;
« cancellation of the registration of a politicalrty;
* loss of funds obtained from illegal sources;
* deprivation of non-profit status and exclusioanir the Registry of non-profit organizations and
institutions;
« fines (imposed only for violations of the tax Bwlues, and fees).

It is important to mention that nationabikdation provides a clear separation between
sanctions that can be applied to parties and sarscthat can be applied only to party members,
officials, and candidates.

In the report on the political parties deysient in Ukraine such problems of political system

were shown: domination by Financial Industrial Greuexcessive personalization of parties,

15 Law on Political parties 5 April 2001. Retrieviedm http://zakon3.rada.gov.ua/laws/show/2365-1dlife, the date
of access: 06.08.2018].



Marta Mochulska Status prawny partii politycznych na Ukrainie: cechy
szczegdlne oraz propozycje zmian

weakness of grassroots organizations, limited wmhgodl or programmatic coherence and
regionalized basis of electoral suppbrt

Some of those problems were analyzed byidiean and foreign experts. O. Rybiy focuses on
the poor incentives for party institutionalisatione to the design and instability of the institotib
rules of the game and electoral volatiiltyM. Bader pays attention to institutional factsteh as
the lack of incentives for party building in presidial political systems and extensive use of state
administrative resources by regime-supported martiee dominance of party leaders at the expense
of internal party democraty S. Matuszak describes the influence of variousféial Industrial
Groups on parties’ formation, operation, decisioaking, legislative activity and voting records in

parliament increased during 2004-2¢"14

VII. Conclusions

Thus, the legal status of political parties in Ukeaneed to be improved. Firstly, the
procedure of political party formation and regsitvn is very complex. Secondly, there are
problems with organizational structure and interdamocracy within political parties. Thirdly,
there is weak representation of each gender itiqgadlparties’ governing bodies. Also experts pay
attention to the problem of transparency of pditiparties activity. It can be said that many
political parties do not provide required activitlgis problem can be solved by the establishment of
independent external control over political parties
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