Realization of the prosecutors power’s in pre-trialinvestigation in
criminal proceedings of Ukraine and Poland

According to part 2 of the article 36 CPC of Ukeiirthe prosecutor
supervises the abidance of laws during the pré-tmaestigation in the form of
procedural management of pre-trial investigatioat §bing back to the discussion
about the correlation between supervision and phaed management, in this
research we shall distinguish two independent fanstof the prosecutor in the
criminal proceedings of Ukraine - procedural mamaggt of pre-trial investigation
and supervision of pre-trial investigation.

Unlike the law of Ukraine, the Law of Poland "OroBecution" as well as
polish criminal procedural legislation fixe the keyle of the prosecutor during
pre-trial investigation. In particular, the pantation of the prosecutor in the pre-
trial investigation is possible in two forms:

1) prosecutor conducts pre-trial investigation peledently;

2) prosecutor supervises the pre-trial investigattonducted by another
authorized body (part 1 of Art. 3 of the Law of &udl "On Prosecutior?)

In its turn, the pre-trial investigation in Polagdn be conducted in two
forms: investigation or inquiry. As a general rthe prosecutor performs his own
preliminary investigation in the form of investigat. In this case he launches
investigation, passes all major decisions (exdepse that require the approval of
the court) and conducts procedural actions indegathg approves the indictment
and handles it to the court, etc. Such prosecutactvity by its nature
substantially differs from the supervision of the4trial investigation, conducted
by another body. Conducting his own investigattbe, prosecutor appears to be de
facto not procedural manager, but investigator.gdaers in this case are defraud
of leading character, as there is anyone to guide.

Elements of procedural management can exist onlgnwihe prosecutor

entrusts investigation fully or in part, or condwétcertain procedural actions to
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police (8 2 art. 311 CCP of Poland). So the poldecarry out this order, and the
prosecutor will supervise its actions. The decisamm the part in which the
prosecutor shall entrust the investigation to thelicp, depends on the
circumstances prevailing at a particular stage dfe tinvestigation
Having found a violation of the law, the prosecutball promptly take measures
to eliminate them. To do this, the prosecutor ukes following forms of his
powers realization.

1. Introduction of information to the Unified Retgs of pre-trial
investigations (URPTI).

It should be noted that this form of the prosecug&action belongs to the
fundamental functions of the prosecutor as fonitif@ementation of his obligation
to conduct prosecution on the pre-trial stage whicxal proceedings. According to
Ukrainian legislation, the prosecutor is authorizésl commence pre-trial
investigation on the grounds provided by law (&@. of the CPC of Ukraine).
According to 8§ 3 art. 305 of CPC of Poland, thespiutor issues a decree on the
beginning of the investigatibnPromulgation of this decision is the prerogati¥e
the prosecutor only. The decision describes anaadt its legal qualification.
Resolution on refusal to start investigation ortéreination of the investigation is
issued by the prosecutor or the police. Herebyddwrees issued by the police, are
asserted by the prosecutor. This approval hascinaf@reventive nature. Thus the
prosecutor controls the police, and if necessanyightes the violations.

Criminal procedural legislation of Poland fixes tbieligation of everyone
who became aware of a criminal offense, to infomtlus fact the prosecutor or
the police. Police should immediately inform thesecutor about the received
data on commission of the crime in respect of wtiah investigation should be
carried out. This will allow the public prosecutorbegin the investigation as soon
as possible if the grounds for this exists, to prg¢wiolations of the law and

eliminate those already existing.
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Immediately after the beginning of the preliminanyvestigation the
prosecutor shall compile depending on what is ng@uleestigation plan or plan of
inquiry, especially in complex cases and seriousmeas cases. In the event new
circumstances arise a plan should be improved.

2. Written instructions and orders of the prosecuto (p. 2ch. 4 art. 36 of
CPQC).

Prosecutor’s instructions are not a new phenomamdime criminal process
of Ukraine. In the CPC of 1960 it was envisaged tha prosecutor, exercising
supervision over the implementation of laws by bediof inquiry and
investigation, within his competence gives writtestructions on the investigation
of crimes, on the election, modification or canadin of the preventive measures,
crime qualification, carrying out of separate imgetions and detection of persons
who have committed crimes, including the extraditd the person.

Even in Soviet times it was considered as neceswatyave all written
instructions of the prosecutor to be entered upbe tecord. Under such
circumstances, from the records it can be seenhenone hand whether the
instructions of the prosecutor are reasonable @pdoariate, and on the other —
whether the investigator regarded those instrustiaith due thoroughness and
whether he fulfilled them in full

According to cl.11.2.2 of the Instruction on thecom keeping in the
prosecution offic® copies of the written instructions of the progecishall be
filed into the supervisory proceedings, institutedcriminal proceedings.

As to the content and structure of written instiats of the prosecutor, it is
not settled in the legislation. In the scientiftedature it is believed that there shall
be the same requirements to the instructions optbsecutor as to the resolutions

of the prosecutor. Every prosecutor’s instructionamy issue should be lawful,

® H.B. XKorun. IIpeaBaputeibHOe CISACTBHE B COBETCKOM yromoBHoM mpouecce [Texer] / H.B. Korus,
®.H. ®arkymma  —M.: FOpua. mat., 1965. -C. 81.

® Imcrpykuis 3 mimoBomcTBa B opraHax mHpokyparypu: Hakaz I'TIY Vkpaimm iz 15.01.2013p. Ne3
[EnexTponnmii pecypc]. - Pesxxum JOCTYILY:
http://www.gp.gov.ua/ua/iopd.html?_m=publications&rec&id=94103.



reasonable and reasoheBased on the above statement, the instructionehsis
decisions shall specify the place and time of issaene, surname, position of the
person issuing written instructions; circumstanoshich are grounds for
instructions issuing, motivation, motivation grosndnd a link to the CPC of
Ukraine; purport of instructions; place and timeexiecution, person who shall
execute instructions, possibility and procedurapgeal.

In our opinion, prosecutor’s instructions shall be issued on the
prosecutor office letterhead with the signature othe procedural managerand
consist of three parts: introduction, motivation ard resolution. Introduction
should indicate the place and time of the publwatof written instructions, a
person to whom it is addressed the instructiordicate the number of criminal
proceeding and legal qualifications.

As to the motivation of written instructions, wenstder that it is the same
for all written instructions and its content follevihe objectives of the prosecutor’s
tasks as a procedural manager and general tasksinoinal proceeding. All
instructions shall be issued under the provisidnaro 36 of the CPC of Ukraine
for comprehensive, complete and objective investgaof all circumstances of
criminal offense and passing of legitimate and eeable decision on criminal
proceeding.

The resolute part of the prosecutor’s instructiorsactually the essence of
the adopted procedural decisions. This is a lisspacific actions that should be
performed by the addressee. It is important tesedsonable time to perform the
instructions.

V.M. Sawicki reasonably notes that the prosecutmssructions differ from
its decisions (resolutions) by the fact that these$ee the executor. Being legal

facts they breed certain procedural relationshipgween prosecutor and
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investigator. Instructions may be issued only tmelate violations of the law and
should in no way interfere in the sphere of inygttir procedural independefice

Written prosecutor’s instructions - is a writtencdment which defines
prosecutor’'s instructions to investigator obliggtomvestigative (detective)
actions, undercover investigative (detective) ati@and other procedural and
organizational actions.

The prosecutor gives instructions on the investgabf criminal offenses;
on the choosing, change or repeal of the secursunesin criminal proceedings;
on qualification of criminal offenses; on conduct oertain investigative
(detective) or undercover investigative (detectiagtions; on allocation or
allotment of criminal proceedings; on detectiorpefsons who have committed a
criminal offense, etc.

It is necessary to clarify the legal nature of oesdand to distinguish them
from the instructions. Modern Ukrainian Languagetnary defines the order as:
1) action of entrust; deed assigned to anyone;; t3ska document that gives
someone else the right to act on behalf of thegpeissuing the document; power
of attorney. The word "to order" shall be interpretas to impose on someone
performing of somethirig

Also it is necessary to analyze the provisionshef CPC of Ukraine, which
refers to the prosecutor’'s orders to investigaBuch articles are not rare, while
written instructions are mentioned only in arttleé 36 CPC of Ukraine, but then
the Code doesn’t set specific instances of ingtrastissuance.

In particular, CPC of Ukraine fixes the duty of tpeosecutor to inform
individuals whose constitutional rights were tengpdy limited during the
undercover investigation (search) actions, as wasllthe suspect, his advocate
about such restrictions. Such persons must benm@drin written form by the

prosecutor or investigator on prosecutor’s order.
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During the pre-trial investigation interferenceprivate communication can
be applied on certain grounds. If the prosecuttenidds to use at court hearing
information obtained as a result of interferenc@rinate communication or some
fragment of it as evidence, he is obliged to enslmeesafety of all the information
or instruct the investigator to ensure the safaty. 59 of the CPC of Ukraine).
Prosecutor's orders shall be mentioned during ossck of the criminal
proceedings records to the other party. Having geized collected during the
preliminary investigation evidences as sufficiemt firawing up an indictment, a
motion on application of compulsory measures ofdice or educational
treatment, prosecutor or investigator on prose&ityder shall inform the suspect,
his advocate, legal representative and defendgregberson who is expected to be
subjected to compulsory measures of medical or aolumal treatment on the
completion of the preliminary investigation and yde access to the pre-trial
investigation records (part 1 art. 290 of the CPCU&raine). Prosecutor or
investigator on prosecutor’s order must provideeasdo the pre-trial investigation
records that are at his disposal.

Victim shall be informed on the opening of the anal proceedings. This
notification shall be also carried out by the proadger or investigator on
prosecutor’s order (p. 7 art. 290 of the CPC ofditie).

In all the above cases some powers belong to thgeputor, but he can
entrust its implementation to the investigator. GR#@Ckraine does not provide for
the investigator's duty to carry out the followiragtions independently or
opportunity to conduct them on his own initiative.

Thus we can formulate the definition of the ordéne written order of the
prosecutor - is written document in the form ofulagjons, in which the prosecutor
Imposes on the investigator, head of the pretmeatstigation body, operative units
the duty (and thereby entitles) to conduct certauestigative (detective) actions,
undercover investigative (detective) actions amgioprocedural actions.

The principal difference between the instructiom&l dhe orders is that

actions, fixed in the prosecutor’s orders to thesgtigator can be carried out by the



investigator even without prosecutor’'s orders. Example, the investigator may
on its own initiative for the achievement of thejemlbives of the criminal
proceedings examine witnesses, suspect, recogarzerpas a victim of a crime if
necessary grounds exist. Prosecutor’s instructionhis case are only striking
manifestation of leadership, direction and propgaaization of the investigator to
insure quick, full and impartial investigation. Mwehile the prosecutor by his
order assigns to investigator certain acts whichish@uthorized to carry out
independently, but considers it necessary that sactions be carried by
investigator. The reasons for this vary, the maithe busyness of the prosecutor.
One could also say that the prosecutor issueautigins in cases when criminal
proceedings are conducted by investigator and sraenen he conducts criminal
proceedings himself. But as of today CPC of Ukradpnes not entitle procedural
manager for personal inquiry of a criminal offemsefull, the prosecutor cannot
himself conduct the proceedings, he only leads it.

It is necessary to characterize separately the powkthe prosecutor to
entrust carrying of investigative (detective) operss and undercover
investigative (detective) actions to the operatwmeits. Prosecutor gives to
operative units only orders, written instructiorss these units are not given.
In accordance with art. of the 41 CPC of Ukrainespcutor, by his written order
can oblige operative units to conduct any invesirga(detective) actions and
undercover investigative (detective) actions imanal proceedings. During the
fulfillment of prosecutor’'s orders employee of ogiere unit gets new procedural
status - investigator. This status is endowed tpleyee of operative unit only for
the time of the relevant investigative (detectiae}ivity or tacit investigative
(detective) actions. Employees of operative uratgelthe right to fulfill procedural
actions in the criminal proceedings on their owiiative or to apply with the
motion to the investigating judge or prosecutor.

In Poland, prosecutor exercising supervision overtpal investigation, is

authorizedo issue regulations, resolutions or ordergp. 4 8 3 art. 326 of CPC of



Poland). It is believed that this power gives thespcutor the possibility of
unlimited influence on the course and directiothef pre-trial investigatiofl

Prosecutor's regulations at pre-trial investigatiores one of the key
procedural decisions. In particular, the prosecugsues a decision in case of
beginning of investigation, refusal in its begimpintermination of the
investigation, notification on suspicion, appropaa of examination, search
conduct, imposition of collateral security.

As for the resolutions of the prosecutor, as notedthe literature,
prosecutor's management, which consists in deterqiithe directions of the
investigation and issuing resolutions on this issue realized in two forms:
instructions and consultatiorifl1,p.730].

Art. 14 of the Law of Poland "On Police" fixes pai duty to perform the
prosecutor’s orders within the limits prescribedléw. This limit is set in art. 15
of the CPC of Poland, which states that the prdaseas the leading procedural
body over the police has the power to issue bindistructions to the police, but
this subordination of the police to the proseciggurely procedural in nature, not
administrative. The order is one of the procedumls of the prosecutor
supervision over pre-trial investigation.

The order is the proceedings of another kind rathan regulations and
resolutions, they are binding just for dependarttiésy. The orders do not entail
legal consequences for other participants of tbegss, and shall be executed only
by the bodies to which are addressed. CPC of Palaad not specify in what form
the orders should be issued. Given their mandaiatyre, orders must be issued in
writing.

Prosecutor’'s Orders may be issued in cases predchy law. The law, on
the one hand fixes a general authority to issuersr(p. 4 8 3 art. 326 of the CCP
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of Poland). This authority belongs to the prosecutioo performs supervision. On
the other hand, Code envisages orders issue infispeases (e.g. 8 1 art. 220 of
the CPC of Poland as for prosecutor’s order to aond search.

4. Cancellation of illegal or ungrounded regulatios of subordinate
prosecutor and investigator.

The prosecutor’s right to revoke unlawful and ungpaed regulations of the
investigators is an important power of the prosacuivhich aims to eliminate
violations of the law (cl. 7 p. 2 article 36 oetiCPC of Ukraine). This power is
very essential in view of the fact that it, perhéke no other, defines the essence
of all the leading prosecutor role in the pre-tnaestigation.

The prosecutor has the right to cancel the unlavdnt unjustified
regulations of the investigator. This power derifresn the principle of unity and
centralization of the organization and operatiorpafsecution bodies. Providing
supervision over the implementation of laws by lesdwhich conduct pre-trial
investigation, prosecutors are guided by estaldisimstitutional hierarchy of
departmental levels of prosecution bodies, invasitig and inquiring bodies in the
distribution of competence on supervision objeftsubordinate prosecutors.

We believe that the prosecutor should issue a agigul on the abolition of
the resolution of the investigator, which shall gbynwith the general rules set out
in the art.110.of the CPC of Ukraine The regulatboncancellation must certainly
specify the reasons for the cancellation, and shalglo indicate ways to eliminate
committed violations.

In the context of the aforementioned powers ofglesecutor is noteworthy
to mention his power to cancel investigator’s ragoh on termination of criminal
proceeding. According to p. 5 art.284 of the CPCQU&faine the prosecutor is
entitled to cancel regulation due to illegitimaayumreasonableness within twenty
days after receiving the copy of the regulationvebstigator's regulation on

termination of criminal proceeding can also be eflad upon the complaint of the
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applicant, the victim, if such complaint is handidhin ten days after receipt
copy of regulation by applicant, victim.

According to p. 6.2 of the Orde\e4 of the Prosecutor General's Office of
Ukraine, prosecutors should immediately cancelgdle regulations of the
investigators on termination of criminal proceedingn our opinion, prosecutors
should always comply with this provision of depastital order. Procedural
manager has not only the right to cancel the illégeestigator’'s regulations on
termination of criminal proceeding, it is his direduty. Besides, the prosecutor
should not wait for a complaint from the applicantvictim, and should make the
relevant decision in the case of illegality of istigator's regulation.
In Poland, the prosecutor has the right to changeepeal resolutions and
regulations issued by the person who carries auirthestigation (8 3 art. 326 of
the CPC of Poland). This powers is also aimed wnirghtion of law violations.

5. Initiation of investigators eradication from further conduct of pretrial
investigation if they committed violations the law during thev@stigation of the
case. The prosecutor, who oversees proceduraltgctmas the right to eradicate
investigator from further investigation if he vitda criminal procedural law. The
violations of law which can be grounds for eradmat shall be determined by the
prosecutor in each specific case, depending orspleeific circumstances of the
case and the nature of the violation. In additithe prosecutor eradicates the
person in case of his challenge or rejection. Glergig the relevant request, the
prosecutor must carefully check its motives.

While the grounds for investigator challenge aréles® in the CPC of
Ukraine, the inefficient preliminary investigatimarried out by the investigator,
shall be determined by the prosecutor in each Spaase. The prosecutor must
take into account the specific circumstances ofcase, acts of the investigator,
nature of violations and gaps, committed by ingadbr, effectiveness of

realization of the prosecutor’s orders by the itigagor.
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In the literature it is indicated that eradicatioh the investigator is a
procedural sanction, which is used for: 1) violasof the law, committing of a
serious professional crime that constitutes prodduiolation that prevents
further participation of investigator in the invigsition; 2) omission, delay of
investigation; 3) unjustified change of the prewentneasure against the suspect

Deprivation of prosecutor of the right to eradicatelependently the
investigator from pre-trial investigation has undtadly negative effect on the
efficiency of the implementation of prosecutor’'snétion of procedural
management of pre-trial investigation. But we stdhsider that the eradication of
the investigator from conduct of pre-trial investign should be the prerogative of
the head of the body of pre-trial investigationisTts element of administrative
management, not procedural. The investigator, viadl sarry out investigation, is
appointed by the head of the pre-trial investigatimdy, and if necessary, he
should be eradicated from this duty by the samsqper

Under the legislation of Poland the prosecutorinérate an official inquiry
regarding the investigator. Prosecutor's decisiomssued during pre-trial
investigation are mandatory for those to whom thesyaddressed. In case of non-
fulfillment of resolutions, regulations or ordersssued by the prosecutor
overseeing pre-trial investigation, the prosecutiiates an official inquiry . This
official inquiry shall be pursued by the officiakgson, superior over who has not
fulfilled the request of the prosecutor and thigctdl person shall report the results
of the inquiry to the prosecutor.

5. Changes to the indictment or motions, drawn up Y the investigator,
independent drawing of indictment.

The indictment is a procedural decision in whicle ghrosecutor brings
charges in committing criminal offense and comgepee-trial investigation.
In the previous section we considered such powdneprosecutor as approval or

refusal of approval of the indictment, motions be tse of compulsory measures
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of medical or educational treatment, which aimsletection of law violations. In
p.13 cl. 2 art.36 of the CPC of Ukraine is alsoefixthat the prosecutor is
authorized to amend the indictment drawn up by theestigator or the
aforementioned motions, as well as independentywvdndictment or specified
motions. In our opinion, this prosecutor’s rightdsected to elimination of law
violations which he found. The indictment can wawh up by the prosecutor,
especially if he does not agree with the indictmemhtich was drawn up by
investigator.

Changes to the indictment drawn up by investigatmtions on the use of
compulsory measures of medical or educationalrtreiat, independent drawing up
of the indictment, are in fact the concluding powérthe prosecutor at pre-trial
investigation aimed at violations of law eliminatiol herefore, the prosecutor shall
approach this issue with all the carefulness eprto prevent the accusal of
innocent person.

Summarizing the aforesaid, we can conclude thatCiinal Procedural
Code grants rather wide range of powers to thegorgsr in the sphere of reaction
to the violations of law by the pre-trial investiga bodies. Criminal procedural
legislation of Ukraine and Poland stipulates a neimif similar powers of the
prosecutor, but it is worth noting that the CPC ke does not regulate in detalil

the implementation of his powers by the prosecatonpared the CPC of Poland.
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Abstract

The article deals with the analysis of the Realratof the prosecutors
power’s in pre-trial investigation in criminal pre@&dings of Ukraine and Poland.

Legal regulation of this institute in criminal pewmtural law of Ukraine and
Poland is studied. Functions of the prosecutor @modecutor’'s documents have
been researched. Conclusions have been made@miparison of legal institutes,
foreseen in Criminal Procedural Codes of Ukraing Raland.

Key words: prosecutor, pre-trial investigation, g®outor's order,

prosecutor’s instruction.



Literature used

1. Kpuminanouuii npoyecyanvuuii kooexc Ykpainu 6io 13 keimus 2012 poxy
Ne4651-VI [i3 3minamu 1 gomoBHeHHsMHU Ha 17.08.2015] /Od¢inilinuii BiCHUK
VYkpaian. — 2012. Ne37. —cT. 1370.

2. O prokuraturze: ustawa z 20 czerwca 1985 r. [Ebeatr version]. Source:
http://isap.sejm.gov.pl/DetailsServlet?id=WDU198503838.

3. R.A Stefaski. Obligatoryjnesledztwo prokuratorskie dwietle noweli do kpk z
2003 r.[Text] / R.A. Stefaski // Prokuratura i Prawo. — 2003Nel. — p. 143-
147.

4. Kodeks pogpowania karnego: ustawa z dnia 6 czerwca 199FEfectronic
version]. Source: http://isap.sejm.gov.pl/Details&x#?id=WDU19970890555.

5. H.B. Xorun . Ilpedsapumenvnoe cneocmeue 6 cO8EMCKOM Y20108HOM
npoyecce [Tekct] / H.B. )Korun, ®.H. ®atkymmun —M.: FOpua. mut., 1965. —
367c.

6. Incmpyxyis 3 dinosodcmea 8 opearax npoxkypamypu:. Haxaz I'TI1Y Yxpainu 6io
15.01.2013 p. Ne3 [Enekrponnuii pecypc]. — Pexum gocrymy:
http://www.gp.gov.ua/ua/iopd.html?_m=publicationt&rec&id=94103.

7. 1. €. Mapoukin. IIpoxypopcokuti naensio ¢ Ykpaini [Texcm]: I[liopyunux ons
cmyoenmis 10pud. cneyianbHocmeil suwux naeyd. saxnaois [ 1. €. Mapoukin, I1.
M. Kapkau, FO. M. I'pomeBoii Ta iH. 3a pen. npod. I. €. Mapoukina, [1. M.
Kapkaua. — X.: TOB «Ognicceit». — 2006. — 240.

8. B.M. Casunkuii. Quepx meopuu npoKypopcbko20 HAO360pA 8 Y20JI08HOM
cyoonpouszeoocmee [Tekct] / B.M. CaBunkuii. — M.:Hayka, 1975. — 382.

9. Benukuti maymaunuii cio8Hux cydachoi ykpaincekoi mosu [Texkcr] / yxnan. i
rosnos. pea. B. T. bycen. —K.: Ipnias: BT® «llepyn», 2009. — 1736.

10P. Hofmanski.Kodeks pogpowania karnego. Komentarz do artykutow 297—
467. — Tom Il. [Text] / K. Zgryzek, P.Hofnfeski, E. Sadzik. — Warszawa: C.H.
Beck, 2011. — 1100 p.

11P. StrzelecUwagi o nadzorze prokuratorskim sprawowanym w &\doit. 326

kodeksu pogpowania karnego, (w:) W teorii i praktyce prawa kago. Ksiga



paswiecona pamici Profesora Andrzeja Wéka [Text] / P. Strzelec. - Lublin,
2005. — 823 p.

12 P. HofmanskiKodeks pogpowania karnego. Komentarz Tom I. [Text] / K.
Zgryzek, P.Hofmaski, E. Sadzik. — Warszawa, 2007. — 334 p.

13.JIpo opeanizayito OianbHoCmi NPOKYPOPI8 V KPUMIHATILHOMY NPOBAOIICEHHI:
nakas ['TIY Vkpainu Bim 19.12.2012p. Ne4 ru [Enextponnuii pecypc]. —
Pexum JIOCTYILY:
http://www.gp.gov.ua/ua/gl.html?_m=publications&reée&id=94102.

14.0.A KoxeBHHUKOB. Yyacmue npoxypopa 6 00Cy0eOHbiX Cmaousix y20108HO20
cyoonpouszeoocmea [Texcr]: monorpadus / O.A. KoxeBHUKOB; Ypaibckas

rocyJapcTBeHHas ropuaudeckas akagemus. — M.. Boarepc Kmysep, 2011. —

208c.



