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Abstract

Bullying in the workplace has recently become guently discussed topic. Not only
does this phenomenon have a negative impact omwdhnking environment, it also touches
upon several scientific disciplines. These arerdasons because of which this paper deals
with the basic characteristics of this phenomenothe context of labour law. Because of the
fact that the national law on bullying in the wolkge is insufficient, enforcement of rights
and obligations in conformity with good morals gmhibiting abuse of personal rights may

be considered to also apply to the protection btiied employee.
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Znecanie sg¢ w miejscu pracy wswietle stowackiego prawa pracy

Streszczenie

W ostatnim czasie problemezania se w miejscu pracy stat gitematem azstych
dyskusji. Zjawisko to nie tylko wywiera negatywnyyw nasrodowisko pracy, ale tak
dotyka kilka dyscyplin naukowych. To jest detery powdd, dla ktérego scharakteryzowanie
tego zjawiska w kontggie prawa pracy stato gicelem niniejszego opracowania. Z uwagi ha
to, ze poziom regulacji w prawie krajowym dotycgm kwestii zgcania se jest
niedostateczny, warto zastandwisic nad tym, aby w celu ochrony pracownika
daswiadczajcego procederu zaania se, wprowadz takie prawa i obowizki, ktore bytyby
zgodne z zasadami moralicooraz zakazywaty famania praw osobistych.

! The paper was written as a part of the project (WE®f the Science Grant Agency of the Ministry of
Education, Science, Research and Sport of the EIRepublic and the Slovak Academy of Sciences: “The
Labour Code and its Possible Variations”, projeot N0423/14.
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Stowa kluczowe: zrecanie sg, dyskryminacja, mobbing, szykanowanie

pracownika przez przetonego, zasady moralsa, famanie praw.

Bullying of an employee by an employee’s superioby his/her co-workers, or by
a colleague may take various forms. There are dasekich an employee considers that he
or she has been bullied even in situations whey dne justifiably subject to criticism due to
unsatisfactory work performance or concerns relaegiorking discipliné. Therefore, it is
necessary to have a sensitive approach to the adsudlying.

We spend most of a day’s time at work (hence mdabuo lives). So, it is important
for the advancement of the employer, as well ath@femployees, to help create an optimal
working environment.

There is no uniform term for negative behaviourthe workplace which is often
described as “victimisation” and/or “bullying” omfobbing” (in Anglo-Saxon countries) or as
“employee abuse” (a term used in the US) and thesas do not always have identical
meaning. The term “tyranny in the workplace” has also besed and can be described as
a “systematic plotting and scheming and ignoram#ied by the majority towards a minority
or an individual®. In general, the most frequent term is “mobbindiew negative behaviour
occurs as part of relations between employeesamlles, while bossing occurs between
a supervisory employee (person with authority) meaployer and a subordinate employee.
In this paper, we intend to use the terms “mobliagging” and “victimisatior?:

There is no special provision covering mobbing e tSlovak legal framework.
Therefore, it is necessary to consider generalipianvs of Act No. 311/2001 Coll., the
Labour Code, as amended, (the “Labour Code” hefteiaanti-discrimination legislation
and provisions covering safety and health at wdtie theme of mobbing/bossing could be
also looked at from the viewpoint of criminal laW & criminal offence also took place), of
constitutional law or civil law (protection of orsepersonality could also be considered).
However, we intend to explore the theme in termialodur law.

According to Article 1 of the Fundamental Prineiplof the Labour Code, natural
persons have the righinfer alia) to fair and satisfactory working conditions incacdance

with the principle of equal treatment established|&bour-law relations and regulated by a

2 M. F. Hirigoyenova, Psychické tyranie (Psychological tyradny pp. 4-6. Accessible at:
http://www.integra.fost.sk/clanky/tyranie.pdf [cit2.11.2014].

® H. Barancova,Mobbing and Chicanery of the Employee as a FormAbfise of Right“Societas et
iurisprudentia” 2014, Nr. 2, pp. 35-41.

* Ibidem p. 42.

® L. Mura, Performance of Human Resource Management in amniatienally Operating Company'Serbian

Journal of Management” 2012, No.1, pp. 115-129.
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special Act on Equal Treatment in Certain Areas Brmtection against Discrimination, and
on amending and supplementing certain other lasvan@ended (the Antidiscrimination Att)

Another principle related to this framework and echbed in Article 2 of the
Fundamental Principles of the Labour Code is acla according to which the enforcement
of rights and duties related to labour-law relasishall be in conformity with good morals; no
one shall abuse these rights and duties to thendett of the other party in labour-law
relations or to the detriment of other co-work@éiise above-specified principles are enshrined
in the normative text of Section 13 of the Labowd€. According to Section 13, paragraph 1,
employers shall, as part of labour-law relationsat employees in accordance with the
principle of equal treatment, which in terms ofdablaw relations is regulated by the special
Act on Equal Treatment in Certain Areas and Praiacagainst Discrimination, and on
amending and supplementing certain other laws,nasnded (Act No. 365/2004 Coll., as
amended; the “Anti-Discrimination Act” hereinaftefprohibition of discrimination is laid
down in paragraph 2 of the following provision,tstg the basis for finding discrimination.
Section 13, paragraph 3 of the Labour Code mayiéwed as the general basis for legal
regulation of mobbing/bossing according to whicHoecement of rights and obligations
arising from labour-law relations must be in coraptie with good morals. Nobody may
abuse such rights and obligations to the damageeobther party in a labour-law relation or
to the damage of co-workers. Situations may ocdichvare formally in compliance with the
law, however, a society which is sensitive to valaach as human dignity and good morals
regards them as improper and seeks a way to cdihct In this regard, good morals may be
viewed as extra-legal rules which help humanizeehfrcement of righfs The abuse of
subjective rights and prohibition of such abuseehavspecific legal meaning when the
conduct of an authorised subject is within the t&mof the content of a subjective right,
however, as part of an option to apply such contbkat authorised subject uses specific
methods which are beyond the limits of the enforeinof such content, even though these
methods do not exceed the limits of the conterat sfibjective righit

If the principles specified above are violated, employee has the right to file
a complaint with the employer; the employer musiposnd to the employee’s complaint

® H. Barancovazakonnik prace (The Labour Code). Komentar (Coms)ePtaha: C. H. Beck 2010, p. 2 and
the following pages.

" J. LazarZéaklady obianskeho hmotného prag&undamentals of the Civil Substantive La@atislava: lura
Edition 2004, pp. 18-20.

8 H. BarancovaZneuZitie prava v pravnej tedrii a praxi v oblagtacovnopravnych vahov (Abuse of Rights in
Labour-Law Relations - legal theory and practicie)Zakaz zneuzitia prav@rohibition of the Abuse of Rights
— VI. Lubyho pravnické dnj Bratislava: IURA EDITION 2013, p. 220.
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without undue delay, remedy the situation, refrfaiom such behaviour and eliminate any
consequences (Section 13, paragraph 5 of the Labmds).

In general, protection by court procedure is egthbt in Article 9, Fundamental
Principles of the Labour Code. According to thisyision, employees and employers who
sustain damage due to a breach of obligationshgrisom labour-law relations may exercise
their rights in court. Employers may neither disatbage nor damage employees on the
grounds of exercising their rights related to lablaw relations. Subsequently, Section 14 of
the Labour Code (Settlement of Disputes) provided tlisputes between employees and
employers over claims deriving from labour-law telas shall be heard and decided by
courts. Slovak law does not recognise special cproteedings applicable to labour-law
relations; hence the general provisions of civigadure law apply.

Employees who believe their rights or interestdquied by law have been violated by
the infringement of the above-stated principles ntagn to the courts and claim legal
protection provided for by the Antidiscriminatiorcty(Section 13, paragraph 6 of the Labour
Code). The above-stated arguments lead to a caocluthat procedures related to
discrimination issues as well as those relatedh¢oaissessment of enforcement of rights and
obligations in conformity with good morals and abusf law shall be regulated by the
procedural provisions set out in the Anti-Discriation Act.

The terms “mobbing” and “bossing” are often relatedharassment. According to the
anti-discrimination provisions, harassment meansdaot that creates or may create an
intimidating, hostile, shameful, humiliating, dedmag, disrespectful or offensive
environment, in which the intention or consequdeeagels or may lead to violation of freedom
of an individual or human dignity. Harassment mayumderstood as unwanted behaviour
linked to one or more of the prohibited groundsfiieding discrimination (e.g. race, ethnicity,
sexual orientation, religion), the intention or sequence of which is or may be infringement
of one’s freedom or human dignity, and the creath@n intimidating, hostile, humiliating,
degrading or offensive environment. For an indialdiowards whom such conduct has been
directed, such behaviour is unwanted and violatethér personal integrity. Bullying and
mobbing can be regarded as more systematic maatifest of harassmeht

Here, it is necessary to state that pursuant tantidiscrimination law certain conduct
shall be regarded as harassment only if groundslimrimination are present. However, if

the grounds for discrimination are not definedytde not exist; then in case of harassment

° J. Debrecéniové&ntidiskriminainy zakon (Anti-Discrimination Law). CommerBsatislava: ODZ 2008, p. 50
and the following pages.
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on other than discriminatory grounds (i.e. an elygdohas been subject to bullying on other
than the grounds of age, gender, race, colouriof skc.) the case is not covered by the anti-
discrimination law.

Under certain circumstances, mobbing may be redaafea form of harassment
pursuant to the antidiscrimination law — when gasnfor discrimination have been
established. Harassment may have various formsant be manifested as various verbal
comments (mocking, ironic comments), gestures (eomstant looks) or other forms of
behaviour (for example, in the form of suspiciolsnEe every time a certain employee enters
the room). In some cases, if harassment is of hiffequency or intensity, it may grow into
bullying or mobbing, which can also be regardedaatrm of harassment. One of the
principal features of harassment is that from th@wvpoint of the target, it is unwanted
behaviour. This is why it is critical how such coietlis perceived by the concerned person,
not whether it is considered significant by the sper who engages in such conduct.
Therefore, it is crucial that the concerned persarly and straightforwardly expresses that
such behaviour is unwanted by himAer

Based on case law we can conclude that labour-iaputes most often deal with
termination of employment and issues regardingaesipilities. In proceedings with claims
that termination of an employment contract was wppr (which, as a rule, is a unilateral
termination by the employer on grounds of infringerm of work discipline) employees
sometimes state that they had been subject to mgbiiring their employment. Since
bullying has not been the issue of actions befooewat (but the invalidity of employment
termination has), courts have not been dealingifpaty with the issue of bullying or
mobbing in past trials. Employees had not even destnated whether or how such conduct
was engaged in, they only stated that they had trexdabed.

After having analysed court decisions from publielgcessible databases we can
conclude that bullying cases have not yet beergalae issue on court agendas. Hence, we
would like to focus on a decision issued by theiB®a Court in Banska Bystrica which tried
a bullying case. In its decision the court diffdrated between bullying and discrimination
and declared that the Labour Code did not definlibg expressis verbisBy analogy, it
may be concluded that bullying can be regardedsaeeific type of abuse of rights”

103, Debrecéniova(o (ne)vieme o diskriminécii (What do We (Not) Knatout Discrimination 2008.
Accessible at: http://odz.sk/iwp-content/uploads/Ba#cit. 12.11.2014].

M Rozsudok krajského sudu v Branskej Bystrici (Juelgiof the Regional Court in Banska Bystrica), case
16CoPr/11/2012. Accessible at: http://otvorenessidgiecrees/721071?g=mobbing#document/1/page/9]cit.
12.11.2014].
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The above-mentioned court decision dealt with @ aatsbullying by an employer
(bossing). The facts of the case may be summedsupllaws: An employee was holding
a position which the employer redefined by intemegjulation in the course of the employee’s
employment contract as a position which could bedfionly by appointment by the employer
(Section 42, paragraph 2 of the Labour Code). Thel@yer dismissed the employee from the
post and in the following period the employee wk® anade redundant on grounds of not
fulfilling the requirement for work pursuant to $iea 63, paragraph 1, letter d), item 2 of the
Labour Code. The court also examined the issueisafrichination; however, we wish to
explore the issue of bullying.

The court stated that “we shall differentiate beawéullying and discrimination”. [...]
The term “discrimination” according to labour lavergerally means making a distinction,
excluding, or favouring on discriminatory grounttse aim of which is to threaten or entirely
rule out equal opportunities for employees or edredtment in labour-law relations. It is
necessary to underline that discrimination prinyaties in the fact that a discriminated
employee carries a certain characteristic. If aplegee is victimised for a different reason, it
is not discrimination; however, it may be bullying.

The Labour Code does not define bullyexpressis verbiBy analogy, bullying may
be regarded as a specific form of abuse of rigfts. prohibition of the abuse of rights is laid
down in Article 2 of the Fundamental Principlestbé Labour Code. [...] This provision
provides for prohibition and order by law, whiclpresent a threshold for the enforcement of
justice, rights and obligations. The prohibitiontioé abuse of rights enshrined in Article 2 of
the Fundamental Principles of the Labour Code sgmis a legal norm which, when breached
by a covered subject, constitutes an unlawful Hoe. specificity of such unlawful act is that it
does not arise out of the breach of a legal obbgabut when an action is exercised in
a manner which is prohibited by law. [....] Themefobullying may also be regarded as being
in conflict with good morals. [...]

Neither bullying nor legal protection in bullyinguges are explicitly embedded in the
Labour Code. Section 13, Paragraph 3 of the Lakimate provides for the principle of the
abuse of rights which provides that the performaoiceghts and obligations arising from
labour-law relations shall be in line with good misr No one shall abuse these rights and
obligations to the detriment of the other partyatétabour-law relation, or to co-employees.
Section 13, paragraph 6 of the Labour Code providlas an employee who believes that
his/her rights or interests protected by law hagerbaggrieved due to failure to observe the
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principle of equal treatment or the principle ptwting the abuse of rights may turn to the
courts and seek legal protection. [....]

As bullying is a specific form of the abuse of tighthe provisions of the Anti-
Discrimination Act on legal protection, and the gedure related to breach of the principle of
equal treatment will be applied in such cases.

According to the Anti-Discrimination Act, the apgdint may seek:

- refrainment from the unlawful conduct,

- aremedy,

- adequate redress,

- financial compensation for non-material damage.

According to the Anti-Discrimination Act, protectios based on the responsibility
principle which does include liability as a subjeetprerequisite. However, liability and its
scale may adopt a legal meaning, for example in phecess of granting financial
compensation for non-material damage. It followsnfrthe application of Section 11,
paragraph 2, of the Anti-Discrimination Act to byifig cases that a defendant must prove that
no bullying had taken place when an applicant prissguch facts to the court which lead to a
justifiable conclusion that bullying (the breach mfohibition of the abuse of rights) has
occurred, which means that a reversed burden of ggdo be applied. [...]

It must be kept in mind that not every manifestatd malice in the workplace can be
marked as bullying, in particular, when these nestdtions do not take place for a long
period of time, continuously and repeatedly, itdeast during the period of 6 months and at
least once a week. [....] Bullying means psychaabvictimisation and/or plotting which is
systematic and manifests itself in the forms ofboaérand psychological attacks. Bullying
often involves a misuse or abuse of power, in whightargets can experience difficulties in
defending themselves. [....]

In cases of bullying, employees may claim financi@ampensation for non-material
damage, and in cases of a non-rebutted bullyingngbloyees they are even entitled to an
adequate amount of such compensation'f....]

An employer or someone in a position of authorifs lthe right and obligation to
manage subordinate employees, give instructiomgiest work performance in line with the
terms and conditions agreed upon, and with appbécatork conditions laid down in

provisions of labour law. A simplified understangliof this relationship leads to the

12 Rozsudok Krajsky std Banska Bystrica,(Judgmentthef Regional Court in Bansk& Bystrica), case
16CoPr/11/2012. Accessible at: http://otvorenessidgliecrees/721071?g=mobbing#document/1/page/9]cit.
12.11.2014].
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conclusion that an employer or someone in a posibioauthority can enforce certain rights
and demand certain obligations from subordinateleyeps and as part of this relationship
the abuse of rights may occur.

What is questionable, however, is how co-workerslldagues) would evaluate
a bullying situation, if a typical case of mobbiagcurred. Co-workers have equal positions
among each other although the principle of sodedanchy might be applied. Generally, this
hierarchy is informal, for example it takes intocagnt the principle of seniority but
nevertheless the employees remain equal. Since thero mutual enforcement of rights and
obligations, in a case of mobbing no abuse of sighould take place either. It is questionable
if this situation could be regarded as the bredchnoobligation to create safe and healthy

working conditions by an employer or a person itharity.

Conclusions

The issue of mobbing and bossing is quite vastiells with relations of harmed
employees, their colleagues, employers and alspdksociates, and covers several branches
of law as well as scientific fields (psychology, die@ne). Everyone might find themselves in
any of the roles, be it a victim, offender, collaagwitness, someone who listens to the victim
and provides counselling, and/or an employee ofLti®our Inspectorate, or a judge. Given,
how broad this issue is, we will only focus on agértaspects of proposale lege ferenda
(particularly from the viewpoint of labour lai)

Some countries have legislation regulating bullyimgsome this issue is covered by
general laws on safety and health at work or by-d@istrimination laws (harassment). In
some countries, the bullying issue is dealt withon-legislative ways such as framework
agreements, collective agreements, and codes of graatice”.

Because of the fact that there is no uniform dediniin the EU legislation for
mobbing/bossing/bullying in the workplace and Slovaws also do not specifically cover
this issue, it is first and foremost necessaryetitect upon an appropriate definition of the
terms.

The term “bullying” is generally used for manifastas of negative behaviour at
school or in the army. In Slovakia, the terms “miolgh or “bossing” are often linked to the

term “harassment” — a term which is viewed to bg pathe anti-discrimination laws. Since

13 A. Zauskova, A. Madigak, Communication for Open Innovation. Towards Techgpldransfer and
Knowledge DiffusionKsiezy Mlyn: Dom Wydawniczy Michal Kolinski 2014, 13.

14 p. E. Cobb,Workplace Bullying: A Global Health and Safety ks@012, pp. 17, 19. Accessible at:
http://ilera2012.wharton.upenn.edu/refereedpapaiellen.pdf [cit. 12.11.2014].
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harassment, in general, means humiliating, defamatehaviour, and this is how employees
also perceive it, this could be the term used foblbing/bossing as well, however, only under
the condition that the terms of psychological, hooa workplace harassment and sexual
harassment would be clearly differentiated. Thus,ceuld think of an appropriate modifier
for the term “harassment”. Considering that certampects of the issue of mobbing or bossing
are similar to that of the principle of equal treant, abuse of rights and protection of privacy
of an employee, and that these issues are couwer®ddtion 13 of the Labour Code, mobbing
and bossing could be defined precisely in thisigeaf the Labour Code.

Hence, the following definition of the term “harasmnt in the workplace” could be
considered: “Harassment in the workplace occursnwha employer or an employee
repeatedly and for a period of time treats anogéimeployee in such a manner that it creates or
may create an intimidating, hostile, degrading andisulting environment, or affects or may
affect the physical or mental health of an employ¢@rassment in the workplace may also
occur sporadically or as one event when a seri@ssaudt on an employee takes place.
Harassment in the workplace usually leads to tleaditing of the rights of an employee,
violation of his/her human dignity, changes in wogk conditions, threats to his/her
employment contract with an employer, or to creatn harmful workplace environment.
Harassment in the workplace is prohibited.

When comparing other countries’ laws covering tgués of mobbing and bossing,
this could be coverede lege ferenddy provisions related to safety and health at wank
terms of protection in cases of harassment in tbhekplace, the same procedure could be
considered as in the cases of breaching the plnoipequal treatment, abuse of rights or
violation of privacy of an employee; it means thihére should be a possibility to file
a complaint with the employer and/or initiate cqumbceedings as laid down in the principles
of the Anti-Discrimination Act (there would be tlsame option for a defendant to claim
a remedy, or the reversed burden of proof couldyapp

Therefore, it would be beneficial to complementrent legal provisions (in addition
to complementing the definition itself) of Sectid8, paragraphs 5 and 6 of the Labour Code
so that they would contain a reference to a spepifovision defining the term “harassment”
in the workplace.

Bullying must be viewed as a factor which has ameegk impact on the working
atmosphere and health of the bullied person, a$ agelhny persons who are part of the
bullying and, at the same time, poses a threathéo dafety of working conditions and

procedures. In terms of the bullying issue, it adgpears to be essential to lay down the
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fundamental obligations of an employer in a gemgrhinding legal provision regulating
safety and health at work and, as a consequenck,esaployer should, after having taken
into account their specific conditions and circuanses, adopt internal regulations that would
define bullying and prevention procedures.
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