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Is prevention better than cure?
Remarks on product liability

in the U.S. and the EU in light
of the recent Panera lemonade lawsuits

Zapobiegac czy leczy¢?
Analiza odpowiedzialnosci za produkt w USA i UE
na przykladzie pozwow przeciwko Panera Bread

Abstract

This article explores the differing approaches to product liability in the United States and the
European Union and investigates the regulatory frameworks and consumer protection mechanisms
that govern product safety in these regions. It examines the foundational principles and historical
evolution of consumer protection laws in both regions, highlighting key differences in their ap-
proaches to litigation and enforcement. The inception of the following paper was inspired by a series
of lawsuits filed against Panera Bread, a restaurant chain, whose caffeinated lemonade allegedly
caused the death of two people.

Keywords: product liability, product safety, consumer protection, Panera Bread Charged Lemonade.

Streszczenie

Artykut analizuje r6zne podejscia do odpowiedzialnosci za produkty w Stanach Zjednoczo-
nych i Unii Europejskiej oraz bada ramy regulacyjne i mechanizmy ochrony konsumentow, ktore
reguluja bezpieczefistwo produktow w tych regionach. Analizuje on podstawowe zasady i histo-
ryczng ewolucje przepisdéw dotyczacych ochrony konsumentéw w obu regionach, podkreslajac
kluczowe rdéznice w ich podejsciu do sporéw sadowych i egzekwowania prawa. Niniejsze opraco-
wanie zostalo zainspirowane przez seri¢ pozwow whiesionych przeciwko sieci restauracji Panera
Bread, ktérej lemoniada zawierajaca kofeing rzekomo spowodowata $§mieré dwoch osob.

Stowa kluczowe: odpowiedzialno$¢ za produkt, bezpieczenstwo produktow, ochrona konsumentow,
Panera Bread Charged Lemonade.
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6 AGATA CUZYTEK

1. Introduction

In the realm of consumer goods, product liability serves as a crucial mech-
anism for protecting public health and safety. Additionally, it requires that com-
panies critically examine the possible risks associated with their products or ser-
vices. The concept of product liability varies considerably between the United
States and the European Union, two of the world’s largest and most influential mar-
kets2. Those differences reflect their distinct legal traditions, regulatory frameworks,
and cultural attitudes toward consumer protection and corporate responsibility.

A recent tragedy prompted a reevaluation of how product liability is managed
across different jurisdictions and raised significant questions about the responsibil-
ities of manufacturers, the rights of consumers, and the regulatory frameworks that
govern product safety. The Panera Bread lemonade scandal involved concerns over
the caffeine content of a beverage called Charged Lemonade sold by the chain. Cus-
tomers were unaware that the beverage contained high levels of caffeine which
could lead to health risks. The issue gained significant attention when the family
of a woman, who died after consuming the drink, sued Panera®. They claimed that
the company failed to properly disclose the caffeine content, contributing to her
death. The scandal highlights a delicate balance needed in regulating product safe-
ty. Too little regulation can leave consumers vulnerable to harm, while excessive
regulation might stifle innovation and burden businesses with compliance costs.
This case prompts us to consider this balance: how much regulation is sufficient,
and how much is excessive? It also raises questions about which consumer rights
are the most important and whether those rights were violated in this instance.

2. Background on consumer protection
in the United States of America

The Progressive Era is widely regarded as the beginning of consumer rights
in the U.S., when Americans not only started to purchase more ready-made goods
but also began accumulating luxury goods, thereby learning about consumer power

1 R. Morrow, Technology Issues and Product Liability [in:] Product Liability and Innovation:
Managing Risk in an Uncertain Environment, eds. J. Hunziker, T. Jones, Washington, D.C. 1994, p. 24.

2 Households and NPISHs Final consumption expenditure, https://data.worldbank.org/indicator/
NE.CON.PRVT.CD?year_high_desc=true [access: 28.06.2024].

3 E. Chuck, Family sues Panera Bread after college student who drank Charged Lemonade
dies, https://www.nbcnews.com/news/us-news/panera-lawsuit-charged-lemonade-sarah-katz-death-
rcnal20785 [access: 28.06.2024].
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exercised by supporting certain businesses over others*. Initiatives aimed at pro-
tecting consumers and providing remedies for unfair practices followed accord-
ingly®. The first piece of federal law concerning consumer safety was the Pure Food
and Drug Act of 1906, enacted after 27 years of obstructions®. The sudden change
was brought about by Upton Sinclair’s exposé, “The Jungle”, detailing the appal-
ling conditions in the meatpacking industry’. At that time, workers and consumers
enjoyed few rights and the existing production regulations were poorly enforced®.
Following the Great Depression, several other consumer rights-related bills were
passed®. In 1962, President John F. Kennedy introduced the Bill of Consumer Rights
to Congress, outlining four key consumer rights: the right to safety, the right to
be informed, the right to choose, and the right to be heard?®, laying the foundation
for modern consumer law. Over the years, many legislative frameworks have been
established to protect consumers from unfair practices, ensure product safety, and
promote fair trade at both the federal and state levels':.

Currently, consumer protection law encompasses a large web of state and fed-
eral acts regulating products and services. On the federal level, there is a wide range
of bills, usually tailored to specific regulatory issues'?. Consumer protection laws
vary significantly across states, making it challenging to provide a comprehensive
overview of regulatory differences due to slight variations in nearly every matter

4 L. Cohen, A Consumers Republic: The Politics of Mass Consumption in Postwar America,
New York 2008, pp. 20-21.

5 Ibidem, p. 21.

6 1.D. Barkan, Industry Invites Regulation: The Passage of the Pure Food and Drug Act of 1906,
“American Journal of Public Health” 1985, Vol. 75, No. 1, p. 18.

" Food and Drug Administration Official Website, Changes In Science, Law And Regulatory
Authorities, Part I: The 1906 Food and Drugs Act and Its Enforcement, https://www.fda.gov/
about-fda/changes-science-law-and-regulatory-authorities/part-i-1906-food-and-drugs-act-and-its-
enforcement [access: 30.06.2024].

8 R. Currarino, The Labor Question in America: Economic Democracy in the Gilded Age,
University of Illinois Press 2011, p. 11.

% Most notably: The Securities Act of 1933, The Securities Exchange Act of 1934, The Fair
Labor Standards Act of 1938; The Federal Food, Drug and Cosmetic Act of 1938.

10 John F. Kenned’s Special Message to the Congress on Protecting the Consumer Interest,
https://www.presidency.ucsh.edu/documents/special-message-the-congress-protecting-the-consumer-
interest, [access: 26.06.2024].

11 Most importantly: The Federal Food, Drug, and Cosmetic Act, Federal Trade Commission
Act, The Fair Debt Collection Practices Act, The Fair Credit Reporting Act, The Truth in Lend-
ing Act, The Fair Credit Billing Act and The Consumer Product Safety Act which established the
Consumer Product Safety Commission.

12 See for example: The Dodd-Frank Wall Street Reform and Consumer Protection Act, The
Gramm-Leach-Bliley Act, The Identity Theft and Assumption Deterrence Act, The Children’s
Online Privacy Protection Act.
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governed by state codes. State governments enforce laws and advocate for con-
sumers but lack an overarching centralized agency®. In most states, Attorneys
General enforce the law by filing lawsuits, creating trade practice rules, investi-
gating violations and initiating criminal cases’*. The states with the strongest and
most comprehensive statutes on unfair acts and practices are Hawaii, Massachu-
setts, Connecticut, Vermont, and Illinois*°.

On the whole, while U.S. consumer protection mechanisms often operate in-
dependently and lack centralization, they benefit from a diverse array of govern-
mental actors, legal rights, and remedies — though access to these protections is
unequal?®,

3. Background on consumer protection in the European Union

Initially, consumer protection was barely acknowledged and only mentioned
in passing in the Treaty of Rome — nowadays, it is a key policy of the EUY.
The 1975 Preliminary Programme for Consumer Protection®® set out five funda-
mental consumer rights: the right to protection of health and safety; the right to
protection of economic interests, the right to redress, the right to information and
education, and the right to be heard. These rights were inspired by JFK’s address
to Congress®. To ensure a high level of consumer protection, Art. 169 of the
Treaty on the Functioning of the European Union mandates the EU to safeguard
consumers’ health, safety, and economic interests, while promoting their rights
to information, education, and self-organization?°. Furthermore, according to the
provisions in Directive 2011/83/EU, full harmonization of crucial regulatory as-
pects is intended to provide legal certainty and eliminate barriers for consumers

13 Consumer Protection in the United States: An Overview, ed. S. Waller, “European Journal
of Consumer Law” 2011, p. 21.

14 Ibidem.

15 C. Carter, Consumer Protection in the States — A 50-State Evaluation of Unfair and Deceptive
Practices Laws, National Consumer Law Center Report 2018, pp. 1-3. Note: the latest report available.

16 Consumer Protection in the United States: An Overview, ed. S. Waller, “European Journal
of Consumer Law” 2011, p. 2.

17 E. Mis¢eni¢, The Constant Change of EU Consumer Law: The Real Deal or Just an lllusion?,
“Annals Belgrade Law Review” 2022, Vol. 70(3), p. 701.

18 Preliminary Programme of the European Economic Community for a Consumer Protection and
Information Policy, Official Journal of the European Communities, C 92, 25 April 1975, C92/2, p. 3.

19 A, Moskal, Digital Markets Act: A Consumer Protection Perspective, “European Papers” 2022,
Vol. 7, No. 3; European Forum, Highlight of 31 January 2023, p. 1114.

20 Consolidated version of the Treaty on the Functioning of the European Union, Official Jour-
nal of the European Union, 2012/C 326/01.
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and traders?. Establishing a single, uniform framework across the Union aims to
ensure high consumer protection and complete the internal market. Harmonization
is however characterised as necessarily partial, meaning it cannot exceed what is
essential for the functioning of internal markets and it must aim to improve the
markets??. Over the years, EU consumer law has faced challenges due to varied
legal solutions, differing definitions, and inconsistent withdrawal periods among
Member States?®. EU officials boast of a robust set of laws ensuring a high level
of consumer protection anywhere in the Union?* and describe its consumer pro-
tection rules as “the strictest in the world”. However, according to Ursula Pachl,
deputy director general of The European Consumer Organisation, there is still
a striking disparity between those regulations and their enforcement, as Mem-
ber States have too much liberty in their implementation?. Some believe the EU
at times enforces legal paternalism, while others argue we aren’t doing enough
to protect the vulnerable and that consumer protection is too focused on market
integration®®. To improve access to litigation and enforcement of consumer laws,
the EU has recently become more involved in ensuring justice through alter-
native dispute resolution methods?”.

4. Differences in approaches in terms of product liability
The principles of product liability in the United States are similar to those

in Europe, but their application and societal context highlight key differences?.
American culture values individualism and personal responsibility, often opposing

21 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011
on consumer rights, Official Journal of the European Union L 304/64.

22 M. Hesselink, The Ideal of Codification and the Dynamics of Europeanisation: The
Dutch Experience [in:] The Harmonization of European Contract Law Implications for European
Private Laws, Business and Legal Practice, eds. S. VVogenauer, S. Weatherill, Oxford—Portland
20086, p. 49.

23 E. Misceni¢, The Constant Change..., p. 700.

24 A, Gallego Torres, Europe s Consumer Protection Story [in:] The New Consumer, 50th Spe-
cial Anniversary Edition, European Commission 2022, p. 3.

%5 |, Thompson, Does the new EU consumer rights directive go far enough?, https://www.
equaltimes.org/does-the-new-eu-consumer-rights?lang=en [access: 30.06.2024].

26 Rethinking EU Consumer Law, ed. G. Howells, Abingdon 2018, pp. 3-5.

27 |bidem, p. 10.

28 B.J. Riordan, Unravelling the Mystery — A Comparative Introduction to Product Liability
Law in the US and Europe, “South Carolina Journal of International Law and Business” 2003,
Vol. 1, Issue 1, p. 29.
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government regulation?®. An example of such opposition was the Federal Trade
Commission’s proposal to limit advertising to children. Television networks, ad-
vertising agencies, food and toy companies, and even cigarette manufacturers fought
the proposal, filing lawsuits against the FTC and framing it as excessive govern-
ment interference®,

The U.S. lacks a federal act regulating product liability, which in 1979 led the
Department of Commerce to propose the Model Uniform Products Liability Act,
promoting standardized procedures for product liability cases®. The act, ultimate-
ly, wasn’t adopted federally but influenced some state laws®2. Each state bases prod-
uct liability claims on a combination of negligence, strict liability, consumer expec-
tation, and/or breach of warranty. For example, the state of Massachusetts bases its
liability standard on negligence alone, while California includes negligence, strict
liability, consumer expectation, warranty, and others. Strict liability in this state can
apply to manufacturing defects, design defects, or inadequate warnings®*. Plaintiffs
can sue almost every business in the distribution chain, with strict liability apply-
ing without fault and regardless of a contractual relationship®. Discrepancies also
appear in regards to the burden of proof for design defects: in 47 states it is the plain-
tiff that must prove the defect, meanwhile in Alaska, California and Hawaii, it is
the defendant that must prove the product had no such defect®. Consequently, the
availability of defenses or viability of the claim itself varies state to state, leaving
Americans with a lack of a universal framework for product redress.

In the EU product liability was governed by Directive 85/374/EEC*" until
March 2024, when a new directive was agreed upon®® to further harmonize product

29 M. Browne, K. Clapp, N. Kubasek, L. Biksacky, Protecting Consumers from Themselves:
Consumer Law and the Vulnerable Consumer, “Duke Law Review” 2015, Vol. 63, p. 162.

30 Ibidem, p. 166.

81V, Schwartz, The Uniform Product Liability Act — A Brief Overview, “Vanderbilt Law Re-
view” 1980, Vol. 33, Issue 3, p. 582 et seq.

32 B, Bell, Fortieth Anniversary: The Commerce Department 5 Foray Into Re-Writing Prod-
ucts Liability Law, “Yale Journal on Regulation Notice & Comment” 2019, p. 3.

3 M.G.L.A. 231 § 85.

34 See: California Civil Jury Instructions (CACI) Series 1200-1207B, https://www.justia.com/
trials-litigation/docs/caci/1200/ [access: 2.07.2024].

% S.S. Wu, Product Liability Issues in the U.S. and Associated Risk Management [in:] Autono-
mous Driving, eds. M. Maurer, J. Gerdes, B. Lenz, H. Winner, Berlin—Heidelberg 2016, p. 559.

36 Cornell Law School Legal Information Institute, Wex Legal Encyclopedia, Products Lia-
bility Overview, https://www.law.cornell.edu/wex/products_liability [access: 2.07.2024].

37 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations
and administrative provisions of the Member States concerning liability for defective products.

38 European Parliament legislative resolution of 12 March 2024 on the proposal for a directive
of the European Parliament and of the Council on liability for defective products, P9_TA(2024)0132.
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liability provisions, most importantly, introducing universal, no-fault-based lia-
bility®. Under this regime, liability is independent of the manufacturer’s fault or
negligence — the injured party only needs to prove the product was defective,
caused damage, and that there is a causal link between the two*. The Directive
also significantly broadens the definition of a defect*, expands the list of poten-
tially liable parties*? and mandates evidence disclosure by both parties*®. Unlike
U.S. laws, the EU Directive does not distinguish between design, manufacturing,
and instruction or warning defects, although some Members do*.

In the U.S. resolving responsibility and seeking compensation for accidental
injuries or deaths often requires lengthy litigation*. High-profile lawsuits, like
Liebeck v. McDonald’s*, seem to highlight American litigiousness, though the U.S.
is not de facto significantly more litigious than other nations*’. J. Ramseyer and

39 EU Legislation in Progress Briefing, New Product Liability Directive, p. 2, https://www.
europarl.europa.eu/RegData/etudes/BRIE/2023/739341/EPRS_BRI(2023)739341_EN.pdf [access:
2.07.2024].

40 European Parliament Legislative Train, New Product Liability Directive — Q4 2020, p. 1,
https://www.europarl.europa.eu/legislative-train/carriage/new-product-liability-directive/report?sid
=8201 [access: 2.07.2024].

41 Art. 6(1) in Proposal for a Directive of the European Parliament and of the Council on lia-
bility for defective products 2022/0302, COM(2022) 495 Final, https://eur-lex.europa.eu/resource.
html?uri=cellar:h9a6a6fe-3ff4-11ed-92ed-01aa75ed71a1.0001.02/DOC_1&format=PDF [access:
2.07.2024]. Compare with: Art. 6(1) of Directive (85/374/EEC), (OJ L 210, 7.8.1985).

42 Art. 7 in Proposal for a Directive of the European Parliament and of the Council on liabil-
ity for defective products 2022/0302, COM(2022) 495 Final, https://eur-lex.europa.eu/resource.html?
uri=cellar:b9a6a6fe-3ff4-11ed-92ed-01aa75ed71a1.0001.02/DOC_1&format=PDF [access: 2.07.2024].

43 According to a press release of the European Parliament, it is to further help victims of
damage with their compensation claim by giving them the ability to request that the court order the
business to disclose the “necessary and proportionate” evidence. See: Defective products: revamped
rules to better protect consumers from damages, European Parliament News, Press Release, https:/
www.europarl.europa.eu/news/en/press-room/202403081PR18990/defective-products-revamped-rules-
to-better-protect-consumers-from-damages [access: 3.07.2024].

4 M. Miri¢, Product Liability Reform in the EU, “EU and Comparative Law Issues and Chal-
lenges Series” 2023, Vol. 7, p. 386.

45 R. Morrow, Technology Issues..., pp. 23-24.

46 |iebeck v. McDonald’s Restaurants, No. CV-93-02419, 1995 (N.M. Dist. Aug. 18, 1994).
In this lawsuit Stella Liebeck, a 79-year-old woman, sued McDonald’s after she suffered third-
-degree burns from spilling a cup of their hot coffee in her lap. The jury awarded her $2.7 million in
punitive damages, highlighting the company’s knowledge of the burn risk from their coffee being
served at dangerously high temperatures.

47 For example: in the US 5,806 lawsuits filed per 100,000 residents compared to 3,681 law-
suits in the UK. See: J.M. Ramseyer, E.B. Rasmusen, Are Americans More Litigious? Some Quan-
titative Evidence [in:] The American Iliness: Essays on the Rule of Law, ed. F.H. Buckley, New
Haven, CT 2013, pp. 2-5.
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E. Rasmusen point out that while American courts are famous for occasional large
payouts in specialized cases, their handling of routine disputes is on par with other
wealthy countries, and suggest targeting specific problematic areas like class ac-
tion lawsuits for reform*. The reason why American society is seen as overly
litigious might be hiding in both legislation “approach to legislation”. In the U.S.,
contingency fees motivate consumers to seek court redress, while in the EU, pre-
ventive regulations and a loser-pays system discourage lawsuits, favouring low-
cost or free alternative dispute resolution methods*. Furthermore, the EU gener-
ally focuses on a “precautionary principle” in the event of potential risk to achieve
high protection through preventative measures®. This principle is stated verbatim
in Art. 7 of Regulation (EC) No 178/2002 of food law®! and echoed in rulings
like C-157/96% and C-180/96°, where the Court held that when the existence or
extent of risks to human health is uncertain, institutions can implement protec-
tive measures without waiting for the full extent or seriousness of those risks to
become clear. This opinion was quoted further in case T-199/96° regarding the
presence of a carcinogenic compound in cosmetics.

EU consumer law is ever-evolving, with the Omnibus Directive® (part of the
New Deal for Consumers), modernising consumer law enforcement and transpar-
ency®®, and the General Data Protection Regulation® setting a milestone in data

“8 |bidem, p. 25.

49 J. Fischer, Consumer Protection in the United States and European Union: Are Protections
Most Effective Before or After a Sale?, “Wisconsin International Law Journal” 2014, Vol. XX,
No. X, p. 117.

%0 Communication from the Commission on the precautionary principle COM(2000), p. 63,
https://op.europa.eu/en/publication-detail/-/publication/21676661-a79f-4153-b984-aeb28f07c80a/
language-en [access: 1.07.2024].

51 Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 January
2002 laying down the general principles and requirements of food law, establishing the European
Food Safety Authority and laying down procedures in matters of food safety.

52 C-157/96 — The Queen v Ministry of Agriculture, Fisheries and Food and Commissioners
of Customs & Excise, ex parte National Farmers’ Union and Others.

53 C-180/96 — United Kingdom of Great Britain and Northern Ireland v. Commission of the
European Communities.

54 T-199/96 — Laboratoires Pharmaceutiques Bergaderm and Goupil v. Commission.

%5 Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019
amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of
the European Parliament and of the Council as regards the better enforcement and modernisation
of Union consumer protection rules.

%6 European Commission, What is the New Deal for Consumers? https://ec.europa.eu/commission/
presscorner/detail/ess/MEMO_18 2821 [access: 5.07.2024].

57 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).
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protection. Historically, the U.S. has lacked comprehensive data protection, focus-
ing instead on preventing harm in specific cases and largely ignoring how con-
sumer data is collected®®. Following the GDPR, U.S. states like California im-
plemented “GDPR-inspired” provisions®®. However, as of March 2024, still only
18 states have comprehensive data protection laws®.

Another notable difference exists in the right to withdrawal. EU law grants
consumers a fourteen-day right to withdraw from most contracts made remotely or
off-premises, as per Directive 2011/83/E® — a right not universally available in
the U.S., where withdrawal rights are a mix of contract, state, and federal statutes.
Generally, U.S. sellers are not required to honor return requests unless specified®?,
with states like Connecticut allowing businesses to set their own return policy,
provided it is posted conspicuously for customers and defaulting to a 7-day re-
turn for new, unused items if no policy is posted®,

While both the EU and the U.S. have highly developed and sophisticated con-
sumer law branches, there is a discernible difference in approaches stemming from
their separate history as well as their judicial roots — one common, one continental.
American law relies on market power, pre-contractual disclosures, and the cave-
at emptor doctrine®, which is still generally followed with some exemptions and
requires buyers to inspect goods before purchase, barring recovery for defects they
could have discovered®,

5. The Panera Bread Lemonade Lawsuits

The new incident that sparked interest in the realm of product liability in-
volves the death of 21-year-old Sarah Katz, who, having a heart condition, died

58 F.D. Bellamy, U.S. data privacy laws to enter new era in 2023, Attorney Analysis from
Westlaw Today, for Thomson Reuters, https://www.reuters.com/legal/legalindustry/us-data-privacy-
laws-enter-new-era-2023-2023-01-12/ [access: 5.07.2024].

59 Ibidem.

60 Bloomberg Law, Which States Have Consumer Data Privacy Law?, https://pro.bloomberglaw.
com/insights/privacy/state-privacy-legislation-tracker/ [access: 5.07.2024].

61 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011
on consumer rights.

62 p, Abril, F. Blazquez, J. Evora, The Right of Withdrawal in Consumer Contracts: a Com-
parative Analysis of American and European Law, “InDret” 2018, p. 5.

63 Connecticut State Department of Consumer Protection, Returns and Exchanges https:/portal.
ct.gov/dcp/common-elements/consumer-facts-and-contacts/returns-and-exchanges [access: 5.07.2024].

64 P, Abril, F. Blazquez, J. Evora, The Right of Withdrawal..., p. 5.

8 Cornell Law School Legal Information Institute, Wex Legal Encyclopedia, Caveat Emptor,
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after drinking Charged Lemonade at Panera Bread in Philadelphia®®. Her family
filed a wrongful death lawsuit®’ against the restaurant, calling it a “dangerous en-
ergy drink”, with 390 milligrams of caffeine and the equivalent of nearly 30 tea-
spoons of sugar in 30 ounces®®. This caffeine content exceeds that of standard cans
of Red Bull (77.4 mg) and Monster (160 mg) combined®. The lawsuit claims
Panera failed to inform consumers about the high caffeine levels, leading Katz to
believe it was a safe, traditional lemonade or sports drink™. Following her death,
Panera added a warning on the drink about its caffeine content and advised mod-
eration®. Sarah Katz’s case was not isolated — another lawsuit involves a 46-year-
-old man who died of cardiac arrest after drinking two lemonades at Panera’. The
chain argues their products didn’t cause his death and views the lawsuits as merit-
less™. The third lawsuit was filed by a 28-year-old woman who claims permanent
cardiac injuries from the lemonade’. The fourth lawsuit involves an 18-year-old
who allegedly suffered a cardiac arrest and seizures after consuming the drink?.
Facing these lawsuits, Panera removed the Charged Lemonade from its menu’®,

66 E. Chuck, Family sues Panera Bread..., supra note 3.

67 Katz et al. v. Panera Bread Company et al., 2:2023cv04135. Note: nature of suit listed as
personal injury, product liability.

8 K. Mannie, Panera sued over ‘Charged Lemonade’ energy drink after college student dies,
https://globalnews.ca/news/10045411/panera-bread-charged-lemonade-lawsuit-sarah-katz/ [access:
28.06.2024].

5 1bidem.

0 G. Martinez, FDA “gathering information”’ on woman who allegedly died after drinking
Panera Bread lemonade, https://www.chsnews.com/news/fda-panera-bread-charged-lemonade-penn-
student-death/ [access: 28.06.2024].

"L E. Chuck, Panera now displaying warning about its caffeinated lemonade in all stores af-
ter lawsuit over customer’s death, https://www.nbcnews.com/news/us-news/panera-adds-warning-
caffeinated-lemonade-stores-lawsuit-customers-deat-rcnal22628 [access: 28.06.2024].

2 G. Dean, Panera is facing a 2nd wrongful death lawsuit after a man had a cardiac arrest fol-
lowing drinking its caffeinated ‘charged’ lemonade, https://www.businessinsider.com/panera-bread-
charged-lemonade-man-died-after-drinking-caffeinated-beverage-2023-12?1R=T [access: 28.06.2024].

73 S. Price, Florida man dies after drinking Panera Bread’s caffeinated ‘Charged Lemonade’,
according to lawsuit, https://www.fox350rlando.com/news/florida-man-dies-from-after-drinking-
panera-breads-caffeinated-charged-lemonade-according-to-lawsuit# [access: 28.06.2024].

74 E. Chuck, A woman alleges Panera’s highly caffeinated Charged Lemonade caused her to
develop permanent heart problems, https://ww.today.com/food/news/woman-alleges-paneras-highly-
caffeinated-charged-lemonade-caused-devel-rcnal34401 [access: 28.06.2024].

S M. Holohan, Teen s heart stops after drinking Panera Charged Lemonade: These were his
1st symptoms, lawsuit alleges, https://www.today.com/health/news/panera-charged-lemonade-cardiac-
arrest-teen-rcnal53285 [access: 2.07.2024].

76 J. Valinsky, Panera is dropping Charged Lemonade, the subject of multiple wrongful death
lawsuits, https://edition.cnn.com/2024/05/07/food/panera-charged-lemonade-discontinued/index.html
[access: 2.07.2024].
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and the FDA began investigating the matter’”. U.S. District Judge Timothy J. Sav-
age rejected Panera’s argument that there was no causal link between Katz’s death
and the lemonade™.

Questions arise about consumer rights and information disclosure as U.S. reg-
ulations limit caffeine only in “cola-like” drinks to 71 mg per 12-0z can’®, leaving
other beverages unregulated, which by some is seen as failure to protect consum-
er’ interest and health®. Panera did not violate any regulations as caffeine is con-
sidered “Generally Recognized as Safe” (GRAS)®, exempting it from FDA pre-
market approval under sections 201(s) and 409 of the Federal Food, Drug, and
Cosmetic Act. Moreover, caffeine levels, as explained above, are not regulated
in lemonades. In the EU, beverages with high caffeine content (exceeding 150 mg
per I or 150 mg/33.8 0z) must carry the warning “High caffeine content. Not rec-
ommended for children or pregnant or breastfeeding women” followed by the caf-
feine content expressed in mg per 100 ml, per Regulation (EU) No 1169/2011%,
Contrastively, in the U.S. there is no requirement for foods or beverages to list
caffeine content or warnings®.

Ingredients are regulated in general by Title 21 of the Code of Federal Regula-
tions. However, if an ingredient is absent in 21 CFR, it does not automatically mean
it is not permitted. Self-GRAS determinations by manufacturers allow use without
FDA notification if companies deem them safe4. The EU on the other hand does
not have a path similar to GRAS, maintaining databases of approved additives®

7 Supra note 68.

8 C. Dolmetsch, Panera Charged Lemonade deaths puts renewed focus on energy drink safety,
https:/iwww.sentinelsource.com/news/national_world/panera-charged-lemonade-deaths-puts-renewed-
focus-on-energy-drink-safety/article_5cecffe8-d9d6-5840-bc31-c85a95a26b02.html [access: 28.06.2024].

9 U.S. Code of Federal Regulations, Title 21 — Food and Drugs, § 182.1180.

80 J. Kole, A. Barnhill, Caffeine Content Labeling: A Missed Opportunity for Promoting Per-
sonal and Public Health, “Journal of Caffeine Research” 2013, Vol. 3 No. 3, pp. 109-110.

81 GRAS database available at: https://www.cfsanappsexternal.fda.gov/scripts/fdcc/?set=SCOGS
[access: 5.07.2024].

82 Regulation (EU) No 1169/2011 of the European Parliament and of the Council of 25 October
2011 on the provision of food information to consumers, amending Regulations (EC) No 1924/2006
and (EC) No 1925/2006 of the European Parliament and of the Council, and repealing Commis-
sion Directive 87/250/EEC, Council Directive 90/496/EEC, Commission Directive 1999/10/EC,
Directive 2000/13/EC of the European Parliament and of the Council, Commission Directives
2002/67/EC and 2008/5/EC and Commission Regulation (EC) No 608/2004.

8 J. Kole, A. Barnhill, Caffeine Content Labeling..., p. 110.

8 A. Mozingo, Unlocking Product Innovation Potential on Both Sides of the Atlantic, “Food
& Beverage Insider” 2021, Vol. 2, No. 5, p. 30.

8 EU compliant additives database available at: https://food.ec.europa.eu/safety/food-improvement-
agents/additives/database_en [access: 5.07.2024].
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and novel foods®. In compliance with Regulation (EU) 2015/2283%, a novel food’s
pre-market authorization is required before it can be placed on the EU market.
Member States are also able to impose higher standards for their internal markets.

Another contentious issue in regard to ingredient regulation is their use in
cosmetics. The Federal Food, Drug and Cosmetic Act does not require FDA ap-
proval for cosmetic products and ingredients before they enter the market — they
must, however, be safe for consumers under labeled or customary conditions of
use®. Currently, many hazardous or carcinogenic substances used in the US, such
as potassium bromate (which the FDA has been petitioned to ban for over 20 years),
are banned in the EU®. The Union bans or restricts over 1,300 chemicals in cos-
metics, whereas the U.S. only bans or restricts 11%,

6. Conclusions

It is generally accepted that there has always been a trade-off between new ma-
chinery, or new technologies and the personal risks they pose®*. The same applies
to every product available on the market. In product liability, incentives to put out
safe products are crucial. In the U.S. producers adhere to best practices to reduce
litigation, while in Europe they focus on satisfying regulatory standards — both lead-
ing to fewer defects and injuries®. The U.S. legal system, characterized by its reli-
ance on market-driven solutions, contrasts with the EU’s precautionary principle
and preventive regulations. It is indeed difficult to definitively draw a line between
legal pragmatism and paternalism. While opinions on the impact of product liabil-
ity on innovation are polarised, it is widely agreed that much is at stake, whether it
be the future of companies and products or the safety of consumers®.

8 EU novel foods catalogue available at: https://food.ec.europa.eu/safety/novel-food/novel-
food-status-catalogue_en [access: 5.07.2024].

87 Regulation (EU) 2015/2283 of the European Parliament and of the Council of 25 Novem-
ber 2015 on novel foods, amending Regulation (EU) No 1169/2011 of the European Parliament
and of the Council and repealing Regulation (EC) No 258/97 of the European Parliament and of
the Council and Commission Regulation (EC) No 1852/2001.

8 U.S. Food and Drug Administration Official Website, Cosmetic Ingredients, https://ww.
fda.gov/cosmetics/cosmetic-products-ingredients/cosmetic-ingredients [access: 5.07.2024].

8 R. Rabin, What Foods Are Banned in Europe but Not Banned in the U.S.?, https://www.
nytimes.com/2018/12/28/well/eat/food-additives-banned-europe-united-states.html [access: 5.07.2024].

% 0. Milman, US cosmetics are full of chemicals banned by Europe — why?, https://www.
theguardian.com/us-news/2019/may/22/chemicals-in-cosmetics-us-restricted-eu [access: 5.07.2024].

%1 R. Morrow, Technology Issues..., p. 23.

92 B.J. Riordan, Unravelling the Mystery..., p. 39.

9% R.M. Morrow, Product Liability..., p. 28.
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American judicial reporter, Mark J. Stern, commented that instead of ensur-
ing that products are safe before reaching consumers, the American system relies
on lawsuits, which do not always reflect their validity — in this instance, the lem-
onade cases have garnered much media attention not because the inherent danger
of the beverage, but because of their absurdity®. Despite the shock value of this
case, most experts believe it will not lead to changes in the law. Elizabeth Burch,
a law professor at the University of Georgia, indicated that the health problems
of Brown and Katz might limit the number of lawsuits, and stated that these
cases were extreme, when opening the floodgates would require a broader theory
of liability suitable for class action scenarios — which is not yet the case in this
instance®. The Panera Bread lemonade scandal underscores the need for a bal-
anced approach to regulation and the critical importance of upholding consumer
rights, especially the right to be informed. Adequate regulation ensures product
safety without stifling personal freedom and product innovation, while the right to
be informed is essential for protecting consumers from harm. In this case, the fail-
ure to clearly disclose the caffeine content in the lemonade and a lack of warnings
represent a potential breach of consumer rights, emphasizing the need for better
regulatory practices and more transparent communication from businesses.
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This article analyzes the complex relationship between antitrust regulations and the op-
erations of various enterprises. The public sector often encompasses key industries, necessitat-
ing specific legal approaches to balance public objectives with competitiveness requirements.
Antitrust legislation in the USA, including the Sherman Act, Clayton Act, and Federal Trade
Commission Act, forms the foundation for regulatory and judicial actions aimed at protecting
the competitive process. The Microsoft case illustrates how US law balances innovation with
the need to prevent market dominance. In the European Union, the Gazprom case is a pivotal
example of a state-owned enterprise suspected of abusing its dominant position in the gas mar-
ket. Actions taken by the European Commission and the European Court of Justice reflect ef-
forts to maintain a balance between fair competition and the interests of member states. Anal-
yses in the article underscore the equilibrium between public interest and market competitiveness,
highlighting challenges and strategies in regulating state-owned enterprises across different
legal systems.

Keywords: competition law, monopoly, antitrust regulations, state-owned enterprises.
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Streszczenie

Niniejszy artykut analizuje ztozone relacje migdzy regulacjami antymonopolowymi a dzia-
talnoscig roznych przedsigbiorstw. Sektor publiczny obejmuje kluczowe branze gospodarki, co
wymaga specyficznych podej$é prawnych, aby zréwnowazy¢ cele publiczne z wymogami konku-
rencyjnosci. Ustawodawstwo antymonopolowe w USA, w tym Sherman Act, Clayton Act oraz
Federal Trade Commission Act, stanowi fundament dla dziatan regulacyjnych i sgdowych maja-
cych na celu ochrong procesu konkurencji. Przyktad Microsoftu pokazuje, jak amerykanskie pra-
wo balansuje migdzy innowacyjnoscia a koniecznoscia zapobiegania dominacji rynkowej. W Unii
Europejskiej przypadek Gazpromu stanowi kluczowy przyktad przedsigbiorstwa panstwowego
podejrzanego o naduzywanie swojej dominujacej pozycji na rynku gazu. Kroki podjete przez
Komisje¢ Europejska i Trybunal Sprawiedliwosci UE ukazuja starania wspdlnoty w zachowaniu
rownowagi mi¢dzy uczciwa konkurencja a interesami panstw cztonkowskich. Analizy podjete
w artykule wskazuja na potrzebe zachowania rownowagi mi¢dzy interesem publicznym a konku-
rencyjnos$cig rynkowa, ukazujac wyzwania i strategie w regulacji przedsigbiorstw panstwowych
w réznych systemach prawnych.

Stowa kluczowe: prawo konkurencji, monopol, regulacje antymonopolowe, przedsigbiorstwa pan-
stwowe.

1. Wstep

Spoteczna gospodarka rynkowa to pojecie normatywne w polskim prawie,
wprowadzone w 1997 r. i wyrazone w art. 20 Konstytucji RP, ktore jest podsta-
w3 ustroju gospodarczego RP. Artykut 20 nie ma bezposredniego odpowiednika
w konstytucjach panstw Unii Europejskiej, jednak podobne przepisy wystepu-
ja w konstytucjach niektérych panstw postsocjalistycznych. W przypadku Kon-
stytucji RP przepis art. 20 stanowi istotny argument na rzecz uznania jej za konsty-
tucje gospodarcza, ale potrzebna jest kompleksowa analiza innych wypowiedzi
ustrojodawcy?.

W Polsce spoteczna gospodarka rynkowa opiera si¢ na trzech filarach: wolno-
$ci dziatalno$ci gospodarczej, wlasnosci prywatnej oraz solidarnosci i wspotpra-
cy partnerow spotecznych. Nalezy rownorzednie traktowac te trzy filary w ustro-
ju gospodarczym Polski, gdyz panstwo ma za zadanie ksztaltowa¢ gospodarke,
zapewniajac rownowage migdzy wolnoscia gospodarcza a potrzebami spotecz-
nymi2. Konkurencyjny rynek jest fundamentalnym elementem gospodarki rynko-
wej, gdzie wiele podmiotéw gospodarczych oferuje podobne produkty lub ushugi,
a zaden z nich nie posiada wystarczajacej sity rynkowe;j, aby samodzielnie dyktowac

1 H. 1zdebski, Komentarz do Konstytucji RP art. 20, 21, 22, Warszawa 2022, s. 13-15.
2 A. Powatowski, Spofeczna gospodarka rynkowa w prawie polskim, ,,Gdafiskie Studia Praw-
nicze” 2017, nr 37, s. 51-52.
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ceny. Konkurencja migdzy przedsigbiorstwami zacheca do tworzenia nowych pro-
duktéw i ustug oraz do obnizania cen, dzigki czemu konsumenci moga korzystac¢
z bardziej atrakcyjnych ofert, a cala gospodarka rozwija si¢ w dynamiczny sposob®.

Zgodnie z art. 76 Konstytucji RP: ,,Wladze publiczne chronig konsumentow,
uzytkownikow 1 najemcow przed dzialaniami zagrazajacymi ich zdrowiu, prywat-
nosci i bezpieczenstwu oraz przed nieuczciwymi praktykami rynkowymi”. Zakres
tej ochrony okresla za$ ustawa®*. Zasada ta stanowi wytyczng dla wladz i wskazow-
ke interpretacyjng prawa, a Sad Najwyzszy podkresla obowigzek jej przestrzega-
nia przez wszystkie organy, w tym sady. Sad Najwyzszy uznaje, iz art. 76 Konsty-
tucji RP nie okresla samodzielnie standardu ochrony konsumenta, ale standard ten
wynika z ustaw, a rolg artykutu jest doprecyzowanie tego standardu®. Warunki
umozliwiajace taki stan rzeczy opisuje model konkurencji doskonatej. Jest to
teoretyczny model stosowany w ekonomii, ktory stuzy do analizowania struktury
i funkcjonowania idealnego rynku (tzw. rynek doskonaty)®. Zaktada on, ze wszyst-
kie przedsigbiorstwa dziataja w takich samych zewngtrznych warunkach produk-
Cji, czyli ze podstawowe czynniki ekonomiczne, takie jak np. ceny sprzedazy to-
wardw, ceny surowcow, stopa procentowa oraz srednia stopa zysku, sa dla kazdego
przedsiebiorstwa state i niezalezne od jego dziatan’. Model konkurencji doskona-
fej opisuje idealny rynek, na ktérym przedsigbiorstwa i konsumenci sg cenobior-
cami, gdzie panuje doskonaty przeptyw informacji, a dobra sa jednorodne. Jednak
w praktyce takie rynki nie wystepuja®. Wiekszo$¢ rynkoéw cechuje konkurencja
niedoskonala, co oznacza, ze przedsigbiorcy majg pewien wptyw na ceny rynkowe
i mogg na nie oddziatywaé np. przez zmiang poziomu produkc;ji®.

Skrajnym przypadkiem konkurencji niedoskonatej jest monopol, czyli rynek
zdominowany przez jednego producenta danego dobra'®. Zgodnie z art. 6 ustawy
0 przeciwdziataniu praktykom monopolistycznym i ochronie interesow konsu-
mentow praktyki monopolistyczne obejmujg m.in. ustalanie cen, podzial rynku,

3 Gospodarka rynkowa — czym jest? Na czym sie opiera?, https://pep.pl/poradnik/gospodarka-
rynkowa/ [dostep: 22.09.2024].

4 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. (Dz.U. 1997, nr 78, poz. 483).

5 D. Dgbrowski, Konstytucyjna zasada ochrony konsumenta (art. 76 Konstytucji RP) w orzecz-
nictwie Sqdu Najwyzszego, ,,Przeglad Prawa Konstytucyjnego™ 2023, nr 3(73), s. 64-69.

6 M. Grzebyk, Z. Krynski, Konkurencja i konkurencyjnosé przedsiebiorstw. Ujecie teoretyczne,
Rzeszow 2011, s. 111.

7 M. Al-Kaber, K. Meredyk, Teoria ekonomii: podrecznik akademicki, t. 1. Mikroekonomia,
Biatystok 2003, s. 253.

8 M. Czerniak, Ochrona konkurencji a wlasnosé intelektualna na rynkach nowych technolo-
gii, Warszawa 2018, s. 10.

® Ibidem.

10 1bidem.
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ustalanie lub ograniczanie produkcji, sprzedazy lub skupu towaréw, eliminacje
konkurentow oraz ustalanie warunkéw uméw miedzy konkurentami®!. Monopol
moze powsta¢ z przyczyn naturalnych lub prawnych. Monopol naturalny wyste-
puje np. w sektorach infrastruktury, takich jak energetyka czy kolej, gdzie kon-
kurencja jest trudna lub nieoptacalna, natomiast monopol prawny jest ustana-
wiany na mocy regulacji prawnych??,

Monopol w teorii ekonomii krytykowany jest za nieefektywnos$¢ alokacyj-
na, ktéra uniemozliwia zaspokojenie potrzeb wszystkich nabywcéw. Wynika to
z faktu, ze cena przewyzsza koszt krancowy, co sprawia, ze czg¢$¢ konsumentéw
nie moze sobie pozwoli¢ na zakup produktu. Ponadto monopolista uzyskuje nad-
wyzke dochodu kosztem konsumentow, a brak konkurencji zmniejsza presje na
inwestycje w rozwoj oraz poprawe jakosci produktow?®. Coraz wicksze znacze-
nie maja monopole prawne, np. zwigzane z wlasnoscig intelektualng. W ich przy-
padku przedsi¢biorca uzyskuje wytaczno$¢ na prawnie okreslone uzytkowanie
utwordw, rozwigzah technologicznych oraz oznaczen!®. Przykladem jest Nvidia
— przedsigbiorstwo komputerowe oskarzane o monopol na rynku sztucznej inte-
ligencji i procesorow graficznych (88% udzialu w rynku GPU dla centrow da-
nych). Krytycy zarzucaja firmie thumienie konkurencji, co jest przedmiotem badan
europejskich organow regulacyjnych oraz Amerykanskiego Departamentu Spra-
wiedliwosci pod katem potencjalnych praktyk antykonkurencyjnych. Nvidia broni
si¢, podkreslajac swoj wklad w rozwdj sztucznej inteligencji 1 przestrzeganie norm
prawnych?®,

Podjecie rozwazan na temat prawa konkurencji jest warte uwagi ze wzgledu
na jego kluczowy charakter we wspotczesnym §wiecie. Zapewnia ono sprawie-
dliwe funkcjonowanie rynku oraz sprzyja zréznicowanemu rozwojowi. Niniejszy
artykut ma na celu poréwnanie stosowania praktyk antymonopolowych w r6znych
jurysdykcjach na przyktadzie najciekawszych zdaniem autoréw spraw przedsig-
biorstw — Microsoft i Gazprom.

Opracowanie skupia si¢ wokot problemu badawczego, jakim jest sposob
zachowania rdbwnowagi miedzy realizacjg interesow sektora publicznego, ta-
kich jak zapewnienie konkurencyjnosci czy bezpieczenstwa energetycznego,

11 Ustawa z dnia 24 lutego 1990 r. o przeciwdziataniu praktykom monopolistycznym i ochro-
nie intereséw konsumentéw (Dz.U. 1999, nr 52 poz. 547).

12 B. Targanski, Ochrona konkurencji w dziatalnosci platform handlu elektronicznego, \War-
szawa 2010, s. 24-25.

13 1bidem.

14 M. Czerniak, Ochrona konkurencji..., s. 10-11.

15 M. Connatser, Bring the hammer down on Nvidia, US progressive and antitrust orgs urge
the Feds, https://www.theregister.com/2024/08/01/nvidia_doj/ [dostep: 22.09.2024].
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a przestrzeganiem zasad uczciwej konkurencji, ktore wymagaja przeciwdziata-
nia praktykom monopolistycznym i wspierania rownych szans dla wszystkich
podmiotéw na rynku.

2. Sprawa Microsoftu

Najstarsze ustawodawstwo antymonopolowe pochodzi ze Stanéw Zjedno-
czonych, gdzie w systemie prawnym istnieja dwa rodzaje zrodet prawa: common
law i prawo stanowione. Common law opiera si¢ na precedensach sagdowych —
sady interpretujg prawo w kontekscie konkretnych spraw. W ramach podziatu
wladzy przyjetego w amerykanskiej Konstytucji prawo stanowione jest tworzo-
ne przez Kongres, ktéry ma uprawnienia ustawodawcze. Kazdy stan, terytorium
zalezne (np. Puerto Rico) oraz Dystrykt Kolumbia maja wtasne systemy prawne
zgodne z tym podzialem witadzy. Do najwazniejszych federalnych ustaw an-
tymonopolowych naleza: Sherman Act, Clayton Act oraz Federal Trade Com-
mission Act®.

Sherman Act uchwalono w 1890 r. Ustawa sktada si¢ z dwoch kluczowych
sekcji: pierwsza zabrania umow, porozumien lub spiskéw ograniczajacych han-
del, a druga zakazuje dziatan prowadzacych do powstania monopolu'’. Wady tej
ustawy, w tym ogdlno$¢ i nieskuteczno$é zasady rule of reason, doprowadzi-
ty do uchwalenia w 1914 r. Clayton Act, ktora uzupehnita przepisy Sherman Act,
zakazujac konkretnych praktyk, takich jak dyskryminacja cenowa, bojkoty gru-
powe i fuzje ograniczajace konkurencje®,

W tym samym roku wprowadzono Federal Trade Commission Act, powotu-
jac Federal Trade Commission (FTC), ktora moze wszczyna¢ postepowania wo-
bec dzialan naruszajacych przepisy antymonopolowe lub ich idee!®. Wspdlnie te
ustawy zakazujg: ograniczania handlu, monopolizacji, nieuczciwych porozumien
i fuzji oraz dyskryminacji cenowej®.

Nalezy takze zaznaczy¢, iz ustawodawstwo antymonopolowe USA byto pier-
wowzorem powstania sgdowego modelu ochrony konkurencji. W tym modelu
administracja prowadzi dochodzenia, a sady (cywilne, karne lub specjalne) rozpa-
trujg sprawy, gdy koncentracja budzi watpliwosci co do jej wptywu na konkurencje.

16 A, Cenzartowicz, Formy ograniczen handlu w prawie amerykarskim, ,,Roczniki Nauk Praw-
nych” 2002, t. 12, nr 1, s. 258.

17 Sherman Antitrust Act, 15 U.S.C. §§ 1-7.

18 The Clayton Act, 15 U.S.C. §§ 12-27.

19 Federal Trade Commission, 15 U.S.C. §§ 41-58.

20 A, Cenzartowicz, Formy ograniczer. .., s. 258-260.
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Organ administracji moze wyrazi¢ zgode na koncentracj¢ czy nie zglasza¢ sprze-
ciwu, natomiast sady zakazujg transakcji mogacych negatywnie wptywaé na kon-
kurencje. Wnioski do sagdow moga sktada¢ oprocz wspomnianych organow ad-
ministracji — konkurenci oraz konsumenci. Systemy te zazwyczaj pozwalajg na
dobrowolne zgtaszanie koncentracji. Natomiast kompetencje w prowadzeniu po-
stepowan dotyczacych koncentracji posiadaja: Federalna Komisja Handlu (FTC)
oraz Departament Sprawiedliwosci (DoJ)?.

Microsoft z Redmond, Waszyngton, jest jedna z najwigkszych spotek infor-
matycznych na §wiecie i liderem w innowacjach oprogramowania. Jego system
operacyjny Windows od lat 90. XX w. jest rynkowym standardem, uzytkowa-
nym przez sporg cze¢$¢ konsumentéw. Prawo wlasnos$ci intelektualnej ochraniato
Windows 1 umozliwito Microsoftowi umocnienie pozycji na powigzanych ryn-
kach. W zwigzku z tym r6ézne organy antymonopolowe na $§wiecie zaczely badac
Microsoft, twierdzac, ze jego praktyki wykluczaja konkurencj¢ na ptaszczyznie IT,
na ktorej dziatata spotka. Podkresli¢ nalezy, ze istnieje znaczaca rozbiezno$¢ w po-
dejsciu do tej sprawy miedzy Stanami Zjednoczonymi a Unig Europejska?.

W 1990 r. FTC badata pozycj¢ Microsoftu. Postgpowanie antymonopolowe
przeciwko Microsoftowi dotyczyto jego pozycji na rynku systemow operacyj-
nych dla komputerow PC, szczegdlnie licencji OEM, ktore zmuszaty producen-
tow do ptacenia za kazdy sprzedany komputer, niezaleznie od zainstalowanego
systemu?. W sprawie szybko zawarto ugode, ktora zobowigzalta Microsoft do
pobierania opftat tylko za rzeczywiscie zainstalowane kopie systemu. Pdzniejsze
spory dotyczyly integracji przegladarki Internet Explorer z systemem Windows 952,
Sad Okrggowy (the United States District Court) po probie zdefiniowania pojgcia
zintegrowany produkt przez Microsoft odrzucit je. Jednak Sad Apelacyjny (the
United States Court of Appeals) rozstrzygnat ostatecznie na korzy$¢ spotki®.
Nastepnie Departament Sprawiedliwos$ci ponownie oskarzyl Microsoft o mono-
polizacje i antykonkurencyjne praktyki m.in. ze wzgledu na to, iz we wprowa-
dzonym oprogramowaniu Windows 98 nie bylo mozliwosci usunigcia przegla-
darki Internet Explorera z komputera. Sad Okregowy zgodzit si¢ z wigkszoscia
postawionych zarzutow Dol, proponujac podziat Microsoftu, co jednak zostato
uchylone przez Sad Apelacyjny?. Ostatecznie nalozono czasowe ograniczenia

2L M. Btachucki, System postgpowania antymonopolowego w sprawach kontroli koncentracji
przedsiebiorcow, Warszawa 2012, s. 53.

22 M. Czerniak, Ochrona konkurencji..., s. 7-8.

23 |pidem, s. 56.

24 United States v. Microsoft Corp., 980 F. Supp. 537, 540-541 (D.D.C. 1997).

25 Wyrok w sprawie United States v. Microsoft Corp., 147 F.3d 935 (D.C. Cir. 1998).

26 Wyrok w sprawie United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001).
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na praktyki Microsoftu, zwlaszcza dotyczace licencji OEM i ujawnienia pewnych
informacji, np. interfejsow stosowanych w aplikacjach do komunikacji z syste-
mem Windows?’.

Postepowanie przeciwko Microsoftowi w Unii Europejskiej rozpoczeto sie
w 1998 r. po skardze Sun Microsystems dotyczacej naruszenia art. 102 TFUE (daw-
niej art. 82 TWE)?. Sun Microsystems oskarzyl Microsoft o0 odmowe udostepnie-
nia informacji zapewniajacych interoperacyjno$é systemu Windows z systemami
operacyjnymi serweréw, co utrudnialo konkurencje na rynku. Komisja Europejska
wszczeta postepowanie, ktore objeto rowniez badanie integracji Windows Media
Player z systemem Windows 2000. Po potaczeniu obu spraw Microsoft zaoferowat
ustepstwa, jednak Komisja zakonczyta postgpowanie, stwierdzajac naduzycie pozy-
cji dominujacej i naktadajac na Microsoft grzywne w wysokosci 497 min euro oraz
nakaz zaniechania praktyk antykonkurencyjnych. Komisja Europejska stwierdzita,
ze Microsoft naduzyt swojej pozycji na trzech rynkach: systemow operacyjnych dla
komputerow osobistych — na ktérym miat ponad 90% udziatéw, systemow opera-
cyjnych dla serweréw grup roboczych — miat blisko 60% udziatéw oraz odtwarza-
czy mediow strumieniowych. Zarzucono Microsoftowi takze, ze odmawiat udostep-
niania informacji o interoperacyjnosci konkurentom i uzalezniat sprzedaz systemu
Windows od jednoczesnego nabycia Windows Media Player (WMP). Natozono
srodki zaradcze, takie jak udostepnienie informacji o interoperacyjnosci oraz przy-
gotowanie wersji systemu Windows bez WMP. Microsoft odwotat si¢ od decyzji,
ale sad podtrzymal w mocy kare grzywny i $rodki zaradcze. Sprawa Microsoftu
pokazata roznice w podejsciu do prawa konkurencji migdzy Unig Europejska
a USA, gdzie decyzje Unii spotkaly si¢ z krytyka m.in. Departamentu Sprawie-
dliwosci za mozliwe ostabienie innowacji i konkurencji. Podkres$lono, ze prawo
konkurencji ma na celu przede wszystkim dobro konsumentéw, a nie ochrone kon-
kurentow lub samej konkurencji. Orzeczenie ma znaczenie dla innych firm o po-
dobnej pozycji rynkowej, jak Intel, Apple czy Google®.

3. Gazprom
W Rosji przedsigbiorstwa panstwowe, takie jak Gazprom, majg ogromny

wplyw na rynek energetyczny. Firma ta zdobyla monopol na eksport gazu na
mocy ustawy z 18 lipca 2006 r., uzyskujac wyltaczne prawo do eksportu gazu

27 M. Czerniak, Ochrona konkurencji.. ., s. 56-58.
28 Traktat o funkcjonowaniu Unii Europejskiej (Dz.U.UE.C.2016.202.47).
29 Ipidem, s. 58—62.
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rurociggami oraz LNG. Wyjatkiem byty projekty na podstawie uméw o podziale
produkcji, jak te realizowane przez Rosnieft na Dalekim Wschodzie. Inne firmy
mogly eksportowaé gaz jedynie poprzez zawieranie uméw agencyjnych z Gazpro-
mem Export, ktéry dziatat jako posrednik w kontaktach z zagranicznymi partne-
rami®®. Postepowanie antymonopolowe przeciwko Gazpromowi rozpoczelo sie
31 sierpnia 2012 r. Sledztwo Komisji Europejskiej zakonczylo si¢ 22 kwietnia
2015 r. wydaniem pisemnego zgloszenia zastrzezen wobec Gazpromu®!. Firma
zostata oskarzona o naduzywanie dominujacej pozycji na rynku gazu w o$miu
krajach Unii Europejskiej: Butgarii, Czechach, Estonii, Litwie, Lotwie, Polsce,
Stowacji i Wegrzech. Zarzuty obejmowaty trzy obszary: dzielenie rynkow gazu
przez ograniczenia reeksportu, zawyzanie cen w kontraktach z krajami baltyc-
kimi, Polskg i Bulgarig oraz uzaleznianie dostaw gazu od zobowigzan infrastruk-
turalnych w Polsce i Butgarii®2,

Gazprom wielokrotnie oskarzano o ograniczanie dost¢gpu do kluczowej in-
frastruktury przesytowej gazu. Przyktadem takiego dziatania jest sprawa gazocig-
gu OPAL, odnogi Nord Streamu, ktory transportuje gaz do Niemiec. W 2019 r.
TSUE orzekl, ze decyzja Komisji Europejskiej z 2016 r., pozwalajaca Gazpromo-
wi na pelne wykorzystanie przepustowosci OPAL-u, naruszata zasady solidarno-
Sci energetycznej i konkurencji w Unii*®. Wyrok TSUE mial powazne skutki dla
Gazpromu, zmuszajac go do utrzymania tranzytu gazu przez Ukraing i zmniejsze-
nia przesyhlu gazu przez Nord Stream, co obniza jego zyski o okoto 300 mIn euro
rocznie. Wplywatl on rowniez na projekt Nord Stream 2, ktory naruszal zasade
solidarnosci energetycznej Unii podkreslong przez TSUE w art. 194 ust. 1 TFUE:
W ramach ustanawiania lub funkcjonowania rynku wewnetrznego oraz z uwzgled-
nieniem potrzeby zachowania i poprawy stanu $rodowiska, polityka Unii w dziedzi-
nie energetyki ma na celu, w duchu solidarnosci migdzy Panstwami Cztonkowski-
mi: a) zapewnienie funkcjonowania rynku energii; b) zapewnienie bezpieczenstwa
dostaw energii w Unii; ¢) wspieranie efektywno$ci energetycznej i oszczednosci
energii, jak rowniez rozwoju nowych i odnawialnych form energii; oraz d) wspie-
ranie wzajemnych potaczen miedzy sieciami energii”.

%0 S, Karda$, Pozorna liberalizacja: Rosja ogranicza monopol eksportowy Gazpromu, ,,Komen-
tarze OSW” 2013, nr 121, s. 1-6.

81 Q. Karda$, Wyniki postepowania antymonopolowego KE przeciwko Gazpromowi, https://
www.osw.waw.pl/pl/publikacje/analizy/2018-05-24/wyniki-postepowania-antymonopolowego-ke-
przeciwko-gazpromowi [dostep: 17.06.2024].

32 1hidem.

33 Wyrok S(PI) z 10 wrzeénia 2019 r., T-883/16, Rzeczpospolita Polska przeciwko Komisji
Europejskiej, LEX nr 2717299; A. Loskot-Strachota, S. Karda$, S. Matuszak, Cios w interesy
Gazpromu. Wyrok TSUE w sprawie gazociggu OPAL, , Komentarze OSW” 2019, nr 308, s. 1-2.
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Chociaz Nord Stream 2 byt formalnie realizowany przez szwajcarska spotke
Gazpromu, inwestycja wymagata zgdd od panstw cztonkowskich Unii Europe;j-
skiej, co bylo trudne do uzyskania ze wzgledu na kontrowersje polityczne®.
15 lipca 2021 r. TSUE odrzucit odwotanie Niemiec od wyroku. Stwierdzit, iz
zasada solidarnosci jest podstawowg zasadg prawa Unii i lezy u podstaw wszyst-
kich celow polityki unijnej w dziedzinie energetyki, a co za tym idzie, whrew
argumentacji RFN kazdy akt prawny unijnych instytucji zwiazany z dziedzina
energetyki nalezy ocenia¢ na podstawie jego zgodnosci z prawem w stosunku do
zasady solidarnosci energetycznej®®. Wyrok w sprawie Polska przeciwko Komi-
sji Europejskiej rozszerza obowigzek solidarnosci Unii Europejskiej i panstw
cztonkowskich na wszystkie decyzje mogace wptywac na bezpieczenstwo ener-
getyczne, ekonomiczna optacalnos¢ i dywersyfikacje zrodet energii. Konieczne
jest uwzglednianie interesoOw energetycznych innych panstw i rOwnowazenie ich
w ramach zasady solidarnosci, ktéra obowigzuje takze poza sytuacjami kryzy-
sowymi, a ponadto zostata uwzgledniona w art. 194 TFUE®®.

4. Podsumowanie

Sektor publiczny obejmuje kluczowe branze gospodarki, co wymaga specy-
ficznych podejs¢ prawnych, aby zrownowazy¢ cele publiczne z wymogami kon-
kurencyjnosci. Konkurencyjny rynek, bedacy fundamentalnym elementem gospo-
darki rynkowej, charakteryzuje si¢ wieloma podmiotami oferujagcymi podobne
produkty lub ustlugi, z ktérych zaden nie posiada wystarczajacej sity rynkowej,
aby samodzielnie dyktowac ceny. Taki rynek przynosi wiele korzysci zarowno
konsumentom, jak i catej gospodarce, promujac innowacje, efektywnos$¢ i szero-
ki wybor produktow?’. Jednak skrajnym przypadkiem konkurencji niedoskonatej
jest monopol, gdzie rynek jest zdominowany przez jednego producenta danego
dobra®. Ustawodawstwo antymonopolowe, takie jak w USA, bylo pierwowzorem

34 A. Loskot-Strachota, S. Karda$, S. Matuszak, Cios w interesy ..., s. 5-6.

35 A. Loskot-Strachota, R. Formuszewicz, S. Karda$, Gazocigg OPAL: oddalenie przez TSUE
odwolania Niemiec, https:/lwww.osw.waw.pl/pl/publikacje/analizy/2021-07-16/gazociag-opal-odda
lenie-przez-tsue-odwolania-niemiec [dostep: 17.06.2024].

% A. Boute, The principle of solidarity and the geopolitics of energy: Poland v. Commission
(OPAL pipeline). Glosa do wyroku TS z dnia 10 wrzesnia 2019 r., T-883/16, CML Rev. 2020, nr 3,
S. 889-914; Traktat ustanawiajacy Europejska Wspodlnote Gospodarcza (Dz.U. 2004, nr 90,
poz. 864/2 ze zm.).

37 A. Powatowski, Spofeczna gospodarka...,s. 51-52.

38 M. Czerniak, Ochrona konkurencji..., s.10.


https://www.osw.waw.pl/pl/eksperci/agata-loskot-strachota
https://www.osw.waw.pl/pl/eksperci/ryszarda-formuszewicz
https://www.osw.waw.pl/pl/eksperci/szymon-kardas

Prawo konkurencji a sektor publiczny: ujecie pordwnawcze. .. 31

sagdowego modelu ochrony konkurencji, gdzie organy administracji prowadzg do-
chodzenia, a sady rozpatruja sprawy, gdy koncentracja budzi watpliwosci co do
jej wplywu na konkurencje®®. Wyrok w sprawie Polska przeciwko Komisji Euro-
pejskiej rozszerza obowiazek solidarnosci Unii Europejskiej i panstw cztonkow-
skich na wszystkie decyzje mogace wptywac na bezpieczenstwo energetyczne
i ekonomiczng optacalnos¢ zrodet energii. Podkreslono konieczno$¢ uwzgled-
nienia interesdw energetycznych innych panstw cztonkowskich i ich rownowa-
zenie w ramach zasady solidarno$ci®.

Whiosek, ktory nasuwa si¢ w zwigzku z przedstawionymi sytuacjami, pod-
kreéla, iz rownowazenie interesOw publicznych i konkurencyjnych wymaga od
ustawodawcow i regulatoréw uwzgledniania szerokiego spektrum czynnikéw —
od bezpieczefistwa energetycznego po zasady sprawiedliwej konkurencji®.

Przeprowadzone analizy jednoznacznie potwierdzity, ze zar6wno w przypad-
ku Microsoftu, jak i Gazpromu dziatania antymonopolowe odgrywaja kluczowa
role w ochronie rownowagi miedzy interesami sektora publicznego a zasadami
uczciwej konkurencji. Ustalono, ze skutecznos¢ takich dziatan zalezy od specy-
fiki jurysdykcji oraz konsekwentnego egzekwowania przepisdOw, co pozwala na
ograniczenie praktyk monopolistycznych przy jednoczesnym zabezpieczeniu inte-
resow panstw.
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Abstract
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a comprehensive regulatory framework. The article also assesses the motivations and impacts of
MIiCA on market stability and legal certainty for users and service providers. The study provides
a systematic overview of regulatory development and identifies challenges linked to the imple-
mentation of this groundbreaking regulation.

Keywords: Market in Crypto-Assets Regulation, Crypto-asset, European Union, Bitcoin.

Streszczenie

Artykut analizuje rozwdj regulacji kryptoaktywoéw w Unii Europejskiej, koncentrujac si¢ na
ocenie kolejnych krokow prowadzacych do przyjecia rozporzadzenia MiCA (Markets in Crypto-
-Assets) oraz jego wptywu na srodowisko prawne Unii Europejskiej. Korzystajac z metody histo-
ryczno-analitycznej, opisano kluczowe etapy regulacji, w tym reakcje na ryzyko zwiazane z kryp-
towalutami, takie jak pranie pieni¢dzy, oraz ich transformacje w kompleksowe ramy regulacyjne.
Artykut ocenia takze motywacje i skutki MiCA dla stabilno$ci rynku oraz pewnosci prawnej uzyt-
kownikow i dostawcow ustug. Dostarcza systematycznego przegladu rozwoju regulacji i wskazuje
wyzwania zwigzane z wdrozeniem tego przetomowego rozporzadzenia.

Stowa kluczowe: rozporzadzenie w sprawie rynkdéw kryptoaktywow, kryptoaktywa, Unia Euro-
pejska, bitcoin.

1. Introduction

The last twenty years have witnessed a significant development of the digi-
tal economy. Part of this development is the emergence of a new form of assets
— crypto-assets, which include cryptocurrencies in particular. Since their incep-
tion as an experimental form of digital currency, cryptocurrencies have rapidly
begun to penetrate the awareness of both the professional and lay public. How-
ever, their proliferation also brings with it a number of risks, to which national
and supranational authorities have had to respond to by gradually introducing
specific legal regulation. While the first references to digital currencies and their
potential were made at the beginning of the 21st century, it was not until the turn
of the second decade that specific legal responses to this phenomenon began to
emerge, both at the national level and within international institutions.

Initially, the regulation of cryptocurrencies focused primarily on their role in
areas such as money laundering and tax evasion. However, as the use of block-
chain technology has expanded, the need for more comprehensive regulation has
grown. Cryptocurrencies have gradually become not only a medium of exchange
and store of value, but also an investment tool and the basis for new technological
solutions, including decentralised finance. The European Union has taken a cautious
stance since the beginning of the development of crypto-assets, trying to monitor
technological developments while analysing the risks associated with these assets.
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The key impetus for the European Union to introduce uniform a regulation
was the growth in the market capitalisation of cryptocurrencies and the steady
dominance of Bitcoin on the market, which showed that crypto-assets can no
longer be considered a fringe phenomenon. However, from a legal and regulatory
perspective, they present a unique challenge as they do not respect borders and are
influenced by market dynamics at a global level. This article aims to provide an
overview of the evolution of cryptocurrency regulation within the EU, focusing
on key milestones and initiatives that preceded the formal adoption of the Mar-
kets in Crypto-Assets (MiCA) Regulation. Of course, an integral part of this will
be a discussion of the MiCA Regulation, which represents the first comprehensive
regulatory framework for crypto-assets at the European Union level. In the course
of the article, the authors will trace the various steps leading up to this Regulation,
assess the motivation behind each measure, and present the major documents that
have influenced the overall development of cryptocurrency regulation.

2. Development of Legal Regulation of Crypto-assets

2.1. Cautious Beginnings

Even before the idea of regulating crypto-assets was even conceived, the first
mention of virtual currencies appeared in the EU in 2012, when the European
Central Bank issued the Virtual Currency Schemes document in October. This
material summarises the EU’s initial view of virtual currencies and schemes for
their operation. The term virtual currency is used in the text to distinguish it
from the term crypto-assets in the MiCA Regulation. This is the document that
contains the first ever EU definition of this asset, called virtual currency, which
the European Central Bank defines as “a type of unregulated, digital money,
issued and usually also controlled by its developers, which is used and accepted
by members of a specific virtual community’*:.

The document divides virtual currencies according to the scheme into closed,
more open and connected to the real economy. As an example of a closed scheme,
the European Central Bank cites the virtual currency World of Warcraft Gold,
which can only be used by players within the game and has almost no link to the
real economy, as users typically pay a subscription fee and then earn virtual
currency through their performance. Buying and selling them is forbidden in the
real world according to the terms of the game creator. In contrast, a more open

! European Central Bank, Virtual Currency Schemes, p. 3, https://www.ech.europa.eu/pub/
pdf/other/ virtualcurrencyschemes201210en.pdf [access: 13.10.2024].
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scheme has an impact on the real economy, as virtual currency can already be
bought at the exchange rate but cannot be exchanged back for the original cur-
rency. Instead, virtual currencies linked to the real economy can be bought and
sold at exchange rates with another currency, allowing the purchase of both vir-
tual and real goods and services. The European Central Bank concludes that
virtual currencies are highly volatile, but do not pose a risk to financial stability,
as well as to price stability, provided that market shares are kept low. However,
it also warns of the potential negative impact in terms of money laundering?.

Among other things, the European Central Bank focused on the virtual cur-
rency Bitcoin, which it described as the most successful®. It is not surprising that
it used this name. To this day, Bitcoin still holds a strong position in the crypto
asset market with a total market share of around 50%?*. Therefore, this paper will
also use the value of Bitcoin as an indicator over time in the context of the vari-
ous regulatory steps at the EU level. For example, in the year of the European
Central Bank’s document, the value of Bitcoin is roughly between 5 and 14 USD®.
The values of Bitcoin can be read from Figure 1. Although Bitcoin was created
in 20098, the values were chosen only between 2017 and 2024 in order to make
the volatility of Bitcoin clearly visible from the graph.

A year later, in 2013, the European Banking Authority (EBA) issued a short
warning to consumers about the risks associated with buying, holding, and trad-
ing virtual currencies such as Bitcoin. In the same year as the warning was is-
sued, it passed the USD 1,000 threshold” and is starting to gain in popularity,
which may have been one of the reasons for the warning. In this document, the
EBA warns of the possibility of losing money in connection with the purchase
and sale of virtual currencies that were unregulated at the time. It also draws
attention to their volatility and calls attention to the lack of consumer protection.
The EBA also stressed that it would examine all aspects of virtual currencies to
determine whether or not virtual currencies should be regulated?.

However, the EBA presented its more comprehensive view on virtual curren-
cies in 2014, when it issued a document entitled EBA Opinion on virtual currencies,

2 Ibidem, p. 47.

3 Ibidem, p. 21.

4 Coin Market Cap, https://coinmarketcap.com/ [access: 13.10.2024].

5 Bitcoin Historical Data, https://www.investing.com/crypto/bitcoin/historical-data [access:
3.11.2024].

6 European Central Bank, Virtual Currency Schemes, p. 21.

7 Bitcoin Historical. ..

8 European Banking Authority, Warning to consumers on virtual currencies, https://www.
eba.europa.eu/sites/default/documents/ files/documents/10180/598344/b99b0dd0-f253-47ee-82a5-
c547e408948c/EBA% 20Warning%200n%20Virtual%20Currencies.pdf?retry=1 [access: 4.11.2024].
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in which it no longer targeted consumers but EU legislatures and national super-
visory authorities of the member states. In 2012, the European Central Bank itself
indicated that, given the dynamic developments in the virtual currency market,
the definition of virtual currencies was expected to be amended®. These expecta-
tions were confirmed in this very document from the EBA, which defines virtual
currency as “a digital representation of value that is not issued by a central bank
or other public authority, nor is it necessarily related to real currency, but is ac-
cepted by natural and legal persons as a medium of exchange and can be sent,
stored and exchanged electronically”®°.

A similar view of virtual currency was also shared by the Financial Action Task
Force (FATF), which in the same year in its paper Virtual Currencies: Key Defini-
tions and Potential AML/CFT Risks defined virtual currency as a “digital expression
of value that can be digitally traded and that functions as a medium of exchange
and/or unit of account and/or store of value, but does not have the status of legal
tender. Virtual currencies are not issued or guaranteed by any jurisdiction and per-
form the above functions only through mutual agreement within the community of
users of that virtual currency”*. Both definitions agreed that virtual currencies are
a digital form of money, are not issued by any public authority, and may fulfil some
or even all of the functions of money according to economic theory. In particular,
the FATF document provides a conceptual framework for understanding and ad-
dressing the money laundering and terrorist financing risks associated with virtual
currencies. It offers a list of cases of misuse of virtual currency for money launder-
ing that have been reported by law enforcement agencies, while calling for the de-
velopment of a common set of terms to reflect the operation of virtual currencies'?.

In 2014, Italian MEP Sergio Paolo Francesco Silvestris of the European Peo-
ple’s Party presented a motion for a resolution on Bitcoin in the European Par-
liament. In this proposal, he called on the Commission to pay special attention to
the proliferation of Bitcoin and to assess both the positive and negative impacts
that this proliferation may have, including potential market distortions®2.

9 European Central Bank, Virtual Currency Schemes, p. 13.

10 European Banking Authority, EBA Opinion on “virtual currencies’, p. 5, https://www.eba.
europa.eu/sites/default/documents/files/documents/10180/657547/81409b94-4222-45d7-ba3b-7deb5863
ab57/EBA-Op-2014-08%200pinion%200n%20Virtual%20Currencies.pdf?retry=1 [access: 4.11.2024].

1 Financial Action Task Force, Virtual Currencies: Key Definitions and Potential AML/CFT
Risks, p. 4, https://www.fatf-gafi.org/en/publications/Methodsandtrends/Virtual-currency-definitions-
aml-cft-risk.html [access: 4.11.2024].

12 |bidem, p. 9.

13 S.P.F. Silvestris, Motion for a European Parliament resolution on Bitcoin, https://www.
europarl.europa.eu/doceo/document/B-7-2014-0168EN.html [access: 16.10.2024].
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On 22 April 2015, the European Securities and Markets Authority (ESMA)
published a document entitled Call for evidence: investment using virtual currency
or distributed ledger technology*, which was preceded by six months of monitor-
ing and analysis of investments with virtual currencies. In this document, ESMA
published its results in order to provide a more detailed perspective on the devel-
opment of innovative markets. At the same time, it invited market participants and
other stakeholders to provide their insight and feedback on this analysis. Among
those who commented on the issue are Deutsche Bank, SWIFT, the European
Central Securities Depositories Association, as well as LedgerX, which was only
a year old at the time and which has since significantly expanded its range of
products and services that enable the secure purchase, exchange, storage, and
management of digital assets. In the quoted document, ESMA states that it has
no preconceived view on whether any regulatory action should be taken. In the
same year, the European Central Bank published a paper entitled Virtual curren-
cy schemes — a further analysis, which examines the conclusions of the original
2012 paper in more detail®®. For the purposes of this paper, the European Central
Bank characterises virtual currency as “a digital representation of value that is not
issued by a central bank, credit institution or electronic money institution, which
can be used as an alternative to money in certain circumstances™¢. While in 2012
the emphasis was on the closed nature of virtual currencies and their use within
a specific virtual community, in 2015 the definition shifted towards the possibility
that under certain conditions virtual currencies can become an alternative to mon-
ey. This emphasised the wider flexibility in use and the openness of virtual cur-
rencies for transactions outside specific communities. These developments reflect
a growing awareness of the decentralized nature of virtual currencies and their
potential role in the economic spectrum.

In a 2015 document, the European Central Bank called on the competent au-
thorities of the member states to clarify how the relevant legislative, regulatory,
and supervisory frameworks apply to virtual currency systems and, if necessary,
to amend them. It also concludes that it sees no need to amend or extend the
existing EU legal framework!’. Subsequently, the position of the EU Member
States is clarified, and apart from those that did not comment on the issue, all

14 European Securities and Markets Authority, Investment using virtual currency or distributed
ledger technology, p. 6, https://www.esma.europa.eu/document/investment-using-virtual-currency-
or-distributed-ledger-technology [access: 15.10.2024].

15 European Central Bank, Virtual Currency Schemes, p. 3.

16 European Central Bank. Virtual currency schemes — a further analysis: February 2015, p. 37,
https://www.ech.europa.eu/pub/pdf/other/virtualcurrencyschemesen.pdf [access: 15.10.2024].

7 Ibidem, p. 25.



Development of Regulation of Crypto-assets within the European Union 39

agreed that virtual currency is not legal tender or currency®®. In 2015, the value
of Bitcoin reached 492 USD?. It should be noted that there is no mention of the
term crypto-asset in documents published prior to 2015, and the primary concern
of regulators is dealing with Bitcoin.

2.2. A Key Milestone

It could be said that 2017 was a key milestone, with a huge increase in the val-
ue of Bitcoin. Its price increased up to forty times compared to the previous year,
specifically the value climbed up to 19,870 USD?. This year also saw a big devel-
opment of the so-called ICO projects?. The term ICO stands for Initial Coin Of-
fering. Momtaz?? defines ICOs as smart contracts that are designed for entrepre-
neurs to obtain external funding by issuing tokens without an intermediary. It can
be stated that it is a modification of the more familiar term IPO (short for Initial
Public Offering), i.e., initial public offering of shares. These projects have been cre-
ated since 2013, when the first ever ICO project called Mastercoin was launched?,
However, clearly the most significant project was the initial coin offering on the
Ethereum platform, when the Ethereum currency was launched. It is the most sig-
nificant because it has the second highest market capitalization in the cryptocurren-
cy market after Bitcoin?*. According to Kalisky?, it is ICOs that have had an im-
pact on Bitcoin’s value growth in 2017, as the increase in these projects has brought
billions in market capitalization. With the growing popularity of ICO projects, the
number of scams and attacks associated with these projects is also expanding?.

Two warnings issued by ESMA on 13 November 2017 can be described as
a significant step forward in the development of the regulation of crypto-assets
and their issuance (ICOs). The first ESMA? notice alerts firms conducting these

18 |bidem, p. 34.

19 Bitcoin Historical. ..

20 |bidem.

2L A. Gomaa, Y. Li, An Entrepreneurial Definition of the Blockchain Technology and a Stacked
Layer Model of the ICO Marketplace Using the Text Mining Approach, “Journal of Risk and Fi-
nancial Management” 2022, No. 12, p. 1.

22 p.p, Momtaz, Initial Coin Offerings, “PLoS ONE” 2020, No. 5, p. 1.

23 AR. Zhang, A. Raveenthiran, J. Mukai, R. Naeem, A. Dhuna et al., The Regulation Paradox
of Initial Coin Offerings: A Case Study Approach, “Frontiers in Blockchain” 2019, Vol. 2, p. 4.
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27 European Securities and Markets Authority, ESMA alerts firms involved in Initial Coin Of-
ferings (ICOs) to the need to meet relevant regulatory requirements, p. 1, https://www.esma.europa.
eu/sites/default/files/library/esma50-157-828_ico_statement_firms.pdf [access: 18.10.2024].
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initial coin offerings to the importance of complying with the relevant regulatory
requirements, whether at EU or national level. The document also lists specific
EU legislative acts that apply to ICOs, namely the Markets in Financial Instru-
ments Directive?®, the Alternative Investment Fund Managers Directive?®, and
the Fourth Anti-Money Laundering Directive®®. ESMA emphasises that it is the
responsibility of firms themselves to consider the regulatory framework, obtain
the necessary authorisations, and comply with the relevant requirements. Alt-
hough this is the first document in which the European authority identifies rele-
vant European regulations that may apply to crypto-assets in certain circumstanc-
es, it does not specify in detail the conditions under which the regulations apply
to crypto-assets.

In contrast, ESMA’s second communication® already focused its attention
on investors, warning of potential fraud and illegal activities associated with
investments in ICO projects. Among the main risks listed are the lack of regula-
tion, which may mean that ICO projects fall outside the regulated space and thus
investors will not be sufficiently protected. ESMA also highlighted the high
volatility of coin prices and stressed that these were highly speculative invest-
ments as projects are often at an early stage of development and many may fail.
ESMA also pointed to the possibility that issuers may provide incomplete or
even misleading information to investors. It can be assessed that there is a grow-
ing concern within the EU that insufficient regulation, particularly in the context
of ICO projects, may allow the spread of crypto-crime. A study published by the
Vienna-based Complexity Science Hub®? supports the concerns about crypto-crime
at the time. From 2017 to 2022, 1,155 criminal incidents related to crypto-assets

28 Directive 2014/65/EU of the European Parliament and of the Council 2014/65/EU of
15 May 2014 on markets in financial instruments and amending Directive 2002/92/EC and Di-
rective 2011/61/EU.

2 Directive 2014/65/EU of the European Parliament and of the Council 2011/61/EU of
8 June 2011 on Alternative Investment Fund Managers and amending Directives 2003/41/EC and
2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/2010.

30 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015
on the prevention of the use of the financial system for the purposes of money laundering or terror-
ist financing, amending Regulation (EU) No 648/2012 of the European Parliament and of the
Council, and repealing Directive 2005/60/EC of the European Parliament and of the Council and
Commission Directive 2006/70/EC.

31 European Securities and Markets Authority, ESMA alerts investors to the high risks of Ini-
tial Coin Offerings (ICOs), p. 1, https://www.esma.europa.eu/sites/default/files/library/esma50-
157-829_ico_statement_investors.pdf [access: 18.10.2024].

32 T. Kirez, At least $30B in damage from cryptocurrency crime in 2017-2022, study shows.
Available online at: https://www.aa.com.tr/en/europe/at-least-30b-in-damage-from-cryptocurrency-
crime-in-2017-2022-study-shows/ 3021831 [access: 24.10.2024].
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have been documented, with global damages estimated to be at least $30 billion.
This study shows a steady increase in crypto-related crime, with the number of
documented crimes increasing from 16 in 2017 to 435 in 2022.

Distributed registry technology

In addition to 1CO projects, ESMA is also looking at distributed ledger tech-
nology (DLT) this year. Parrondo® defines DLT as “a distributed, secure and im-
mutable ledger that has enabled technology to mediate and entrust its transactions”.
This is an umbrella term for technologies such as the blockchain, which underpins
Bitcoin itself. In particular, the report entitled The Distributed Ledger Technology
Applied to Securities Markets issued by ESMA3* highlights the exploration of the
potential benefits and risks associated with DLT technology. The aim of this re-
port is to conduct a comprehensive assessment and determine whether regulatory
measures need to be introduced in relation to this technology. Within the docu-
ment, it is noted that DLT technology has the potential to significantly change the
way transactions are recorded and managed in various sectors, including financial
markets. ESMA concludes that it is premature to introduce any regulatory action at
this stage due to the fact that it is unclear whether the technology will overcome all
challenges and therefore its development needs to be further monitored. The Eu-
ropean Central Bank® takes a similar view, acknowledging that DLT offers a num-
ber of interesting possibilities for the future, but pointing out that it is a relatively
new technology that needs to mature before the European Central Bank can even
consider using it in its own systems. However, it still plans to keep abreast of any
technological developments that could change the way transactions are carried out.
In the same year, the Executive Vice-President of the European Commission, Val-
dis Dombrovskis, sent a request to the EBA and ESMA to assess the applicability
and appropriateness of current EU law on crypto-assets®.

33 . Parrondo, DLT-hased Tokens Classification towards Accounting Regulation, “Proceedings
of the 2nd International Conference on Finance, Economics, Management and IT Business” 2020, p. 1.

34 European Securities and Markets Authority, Report The Distributed Ledger Technology
Applied to Securities Markets, p. 2, https://www.esma.europa.eu/sites/default/files/library/dlt_
report_-_esmab50-1121423017-285.pdf [access: 23.10.2024].

35 European Central Bank, How could new technology transform financial markets?, https:/
www.ech.europa.eu/ech-and-you/explainers/tell-me-more/html/distributed_ledger_technology.en.html
[access: 23.10.2024].

3 Proposal for a Regulation of the European Parliament and of the Council on Markets in
Crypto-assets, and amending Directive (EU) 2019/1937; D. Stroukal, J. Skalicky, Bitcoin a jiné
kryptopenize budoucnosti: historie, ekonomie a technologie kryptomén, strucna prirucka pro uplné
zaddtecniky, Prague 2021, p. 289. Communication from the Commission to the European Parlia-
ment, the Council, the European Central Bank, the European Economic and Social Committee and
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In 2018, the value of Bitcoin had been declining, averaging $7,183%. At the
beginning of 2018, Bitcoin represented only one-third of the total value of the cryp-
tocurrency market. However, in August of that year, Bitcoin regained its position,
with its value reaching 50% of the total market capitalization of crypto-assets and
has maintained this dominant position until today?.

2.3. Financial Technology Action Plan

Due to the proactive approach of the EBA and ESMA, which have provided
basic answers and analysis on the issues related to crypto-assets, it was not until
2018 that the European Commission first commented on the regulation of crypto-
-assets through a document entitled Financial Technology Action Plan: towards
a more competitive and innovative European financial sector®. This document
analyses the impact of technological innovations such as DLT and artificial in-
telligence on financial services and explores their use in the financial sector. The
potential of these technologies and their risks are discussed, and the need to pro-
tect consumers and investors is emphasised. The European Commission recog-
nises the potential of crypto-assets and blockchain technology, but also points to
the need for proper regulation and monitoring to ensure transparency, stability,
and security. The European Commission also stresses the need to assess the ap-
propriateness of the current EU regulatory framework, noting that it will work
with supervisors, regulators, industry, and civil society on this issue, both at EU
level and with international partners. The aim is to jointly identify the optimal
next steps in regulation and supervision. The European Commission has man-
dated the EBA and ESMA to assess the appropriateness and applicability of the
current financial services’ regulatory framework for crypto-assets.

On the basis of this call, two recommendations were issued by the above-
-mentioned bodies on 9 January 2019%. These two publications represent important

the Committee of the Regions FinTech Action plan: For a more competitive and innovative Euro-
pean financial sector COM/2018/0109 final.

87 Bitcoin Historical...

38 1bidem.

39 Communication from the Commission to the European Parliament, the Council, the Euro-
pean Central Bank, the European Economic and Social Committee and the Committee of the
Regions FinTech Action plan: For a more competitive and innovative European financial sector
COM/2018/0109 final.

40 European Banking Authority. Report with advice for the European Commission: on crypto-
assets, https://extranet.eba.europa.eu/sites/default/documents/files/documents/10180/ 2545547/674
93daa-85a8-4429-aa91-e9a5ed880684/EBAY%20Report%200n% 20crypto%20assets.pdf?retry=1
[access: 19.10.2024]; European Securities and Markets Authority, Advice Initial Coin Offerings and
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steps in response to the European Commission’s Action Plan towards a more com-
prehensive regulatory framework for crypto-assets in the EU. Their in-depth anal-
ysis of the current state of the crypto-asset market and identification of regulatory
gaps and challenges that need to be addressed contributes to laying the groundwork
for future regulatory action, including the MiCA Regulation. Among other things,
in both documents, the authorities summarise their findings to date from their pre-
vious publications and also make recommendations to the European Commission.

The EBA, in its document entitled Report with advice for the European Com-
mission*!, summarises that crypto-assets should not pose a threat to financial sta-
bility. However, it points to existing risks to consumer protection as some crypto-
-assets are not covered by current EU rules. It also points to problems arising from
different regulatory approaches between EU Member States, which may lead to
an uneven playing field in the internal market. For these reasons, the EBA recom-
mends the European Commission to carry out a comprehensive cost-benefit analy-
sis to determine the appropriate action at EU level.

In the 2019 publication Advice Initial Coin Offerings and Crypto-Assets*,
ESMA focuses on the regulation of crypto-assets and ICO projects. In particular,
it highlights that only a fraction of crypto-assets qualify as financial instruments
under MiFID 11*® or as electronic money under EMD 2* and thus fall under the
EU legal framework. Like the EBA, it draws attention to the inconsistent approach
to the regulation of crypto-assets between EU Member States, especially for those
not directly covered by the existing EU legal framework. ESMA thereby recom-
mended that EU policymakers consider creating a tailored regime for those crypto-
-assets that do not qualify as financial instruments or electronic money.

Among the countries that have taken steps to regulate crypto-assets that do not
fall under the EU legal framework prior to the MiCA proposal was France, which
adopted a law in 2019 that set out rules for digital asset service providers and
ICOs*. Another country was Malta, for example, which introduced groundbreaking

Crypto-Assets, https://www.esma.europa.eu/sites/default/files/library/esma50-157-1391cryptoadvice.pdf
[access: 19.10.2024].
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legislation in 2018 that defined a new regulatory framework for crypto-assets that
included several laws, including the Virtual Financial Assets Act. This law estab-
lished a regulatory regime for exchanges, ICOs, brokers, wallet providers, advisors
and asset managers. This Regulation was accompanied by the Innovative Tech-
nology Arrangements and Services Act, whereby this Act established a regime for
the future registration and liability of crypto-asset service providers®.

In documents from the EBA*" and ESMA*, the terms virtual currency or
cryptocurrency are no longer used, but instead the term crypto-asset is used. It
should be noted that both these bodies agree on the definition of crypto-assets,
which they define as “a type of private asset whose perceived or intrinsic value
depends primarily on cryptography and distributed ledger technology”. The use
of the term crypto-asset encompasses a wider range of instruments than just
those that serve as a medium of exchange and are referred to as virtual curren-
cies or cryptocurrencies, such as Bitcoin or Ethereum, but also includes instru-
ments that provide ownership or dividend rights, or utility tokens that provide
access to a product or service.

In 2019, the price of Bitcoin seemed to have stabilized, but in early 2020, in
the context of the expansion of covid-19, there was a massive sale of assets,
including Bitcoin, which saw a sharp decline®. However, in the following months
the situation reversed until Bitcoin surpassed the $20,000 mark and continued its
growth, reaching nearly $30,000 by the end of the year®. In response to the dy-
namic developments in crypto-assets, and in the context of the EU’s broader
digital strategy, European Commission President Ursula von der Leyen stressed
the importance of aligning member states’ approach to crypto-assets, with the aim
of maximising the potential that crypto-assets offer while minimising the risks.
At the same time, in December 2019, the Commission and the EU Council an-
nounced their intention to develop a regulatory framework to enable the oppor-
tunities that certain crypto-assets can bring®. The following year, the European
Commission introduced the MiCA proposal as part of a comprehensive digital
finance package. This step represents a significant milestone in the effort to har-
monize the rules for crypto-assets at the EU level.

46 Malta Cryptocurrency Regulation, https://complyadvantage.com/insights/cryptocurrency-
regulations-around-world/cryptocurrency-regulations-malta/ [access: 12.10.2024].
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Figure 1. Bitcoin price evolution (in USD) from 10 April 2017 to 1 March 2024

2.4. Anti Money Laundering Legislation

In order to build on the regulation of crypto-assets in the EU, we now turn to
another crucial pillar of regulation, which is anti-money laundering legislation. EU
money laundering legislation is a key part of the EU’s efforts to combat illicit
financial flows and terrorist financing. The prevention of money laundering must
be addressed through international or transnational cooperation. Since the 1990s,
the EU has actively pursued the fight against money laundering and terrorist
financing, primarily through the issuance of directives and regulations. The first
steps in this area were taken with the adoption of the first Anti-Money Launder-
ing Directive, also known as the AML Directive®?.

Since the first AML Directive, five further directives have been adopted and
there is even a proposal for a seventh directive in this area under discussion. These
directives play a key role in the regulation of anti-money laundering within the
EU legal system and aim to harmonise the rules at the national level®3. Although
the Directives provide a common framework, the specific implementation varies
between member states, reflecting the specificities of their national legal systems,
which may contribute to legal uncertainty within the EU. In a major step, in 2018,
Directive (EU) 2018/843 of the European Parliament and of the Council (the Fifth
AML Directive)® was adopted, which expanded and supplemented the previous
Directive to include aspects relating to virtual currencies. In particular, the Fifth
AML Directive extended the definition of obliged entities to providers of exchanges

52 A. Vondrackovd, Boj proti prani penéz v EU, Prague 2016.

53 p. Vondrackova, Sestd AML smérnice a jeji dopady na virtudIni ménu, 2021, p. 400.

54 Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May 2018
amending Directive (EU) 2015/849 on the prevention of the use of the financial system for the purpos-
es of money laundering or terrorist financing, and amending Directives 2009/138/EC and 2013/36/EU.
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of virtual currencies for traditional currencies and providers of virtual wallets. They
are therefore newly subject to the obligations arising from the AML legislation.
The reason for this was the increase in criminal activity related to crypto-assets®.

Since then, however, the world of crypto-assets has continuously evolved,
new crypto-assets have been created, new service providers have entered the mar-
ket, and innovative types of crypto-asset-related services have emerged®. In re-
sponse to these trends, the FATF has updated its recommendations to make it clear
that these recommendations also apply to activities related to virtual assets and
their providers. As well, the FATF introduced two new definitions, namely, virtual
asset and provider virtual asset services. The definition of virtual currencies under
the Fifth AML Directive is more limited than the broader definition of virtual as-
sets in the FATF Recommendation®”. Thus, the FATF encourages member coun-
tries to apply AML/CFT regulations to providers of virtual asset services. This
means that these providers should be licensed or registered and should implement
effective monitoring and control mechanisms in their operations®. In the same
year as the Fifth AML Directive, Directive (EU) 2018/1673 of the European Par-
liament and of the Council (the Sixth AML Directive) was adopted®®. At first
glance, it might appear that the Sixth AML Directive does not represent any sig-
nificant changes for the crypto-assets market, but the opposite is true.

The preamble of the Sixth AML Directive called on member states to ad-
dress the new risks and challenges that arise from the use of virtual currencies in
terms of money laundering. The Directive thus brings harmonisation at EU level
in the area of preventing money laundering through virtual currencies by way
of criminal law®. Article 2 of the Sixth AML Directive defines the concept of
a predicate offence as an offence where the proceeds are used for the commission
of another offence, such as money laundering, which is automatically considered
a criminal activity under the Directive®. For the first time, the Directive explicitly
includes cybercrime in the category of money laundering offences, which represents

55 T, van der Linden, T. Shirazi, Markets in crypto-assets regulation: Does it provide legal
certainty and increase adoption of crypto-assets?, “Financial Innovation” 2023, No. 1, p. 9.
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57 Financial Action Task Force, FATF Report to G20 Leaders’ Summit, https://www.fatf-gafi.
org/en/publications/Fatfgeneral/Report-g20-leaders-2017html.html [access: 7.10.2024].
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a significant step forward as it extends the application of the Directive to money
laundering carried out through internet activities®?. The Sixth AML Directive also
brought a novelty in the form of introducing liability of legal persons for money
laundering offences, while setting strict penalties.

Currently, AML regulation is developing significantly at the European Union
level. Preparations are already underway for the introduction of new AML legisla-
tion in 2024, which will provide for comprehensive regulation in this area. All the
rules applicable to the private sector will be transferred to a new, directly applica-
ble regulation (Regulation of the European Parliament and of the Council on the
prevention of the use of the financial system for the purpose of money laundering
or terrorist financing). Crypto-asset businesses will be added to the list of obliged
persons in order to ensure greater transparency and security of transactions.

2.5. MiCA Regulation

The next step is to focus on the key moment in the regulation of crypto-assets,
which is the introduction of MiCA. The European Commission’s aim was to es-
tablish an EU-wide regulatory framework and a single licensing regime for crypto-
asset issuers and crypto-asset-related service providers. The final form of the pro-
posal for Regulation 2020/0265 of the European Parliament and of the Council of
24 September 2020 on crypto-asset markets and amending Directive (EU) 2019/1937
(the MiCA proposal)® was presented by the European Commission on 24 Sep-
tember 2020 as part of the Digital Finance Package®. In addition to the draft Mi-
CA Regulation, the Package also included three other legislative proposals, name-
ly a draft regulation on digital resilience for financial institutions (DORA), a draft
regulation on a pilot scheme for a market infrastructure based on shared ledger
technology (the Pilot Scheme Regulation), and a draft amending the Directive in
response to the adoption of the draft DORA, MiCA, and Pilot Scheme Regula-
tions. The package also included two non-legislative measures, namely the Retail
Payments Strategy and the Digital Finance Strategy. The package was discussed
by the Council in a videoconference on 6 October 2020%, with Ministers indicat-
ing their support for the package. This support from member states was an im-
portant signal indicating interest in the legislative process ahead.

62 P Vondragkova, Sestd AML..., p. 402.

63 Proposal for a Regulation of the European Parliament and of the Council on Markets in
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In November 2021, a mandate from the EU Council to negotiate with the Eu-
ropean Parliament was approved at COREPER (the name for the Committee of
Permanent Representatives of the EU Member States), the latter adopted its posi-
tion in March 2022, and trialogues between the co-legislatures were immediately
initiated, officially starting on 31 March 2022 and ending with a provisional
agreement reached on 30 June 2022°%. On 5 October 2022, COREPER approved
the provisional MiCA agreement and submitted its proposal to the European Par-
liament®’. The European Parliament approved the MiCA Regulation at its meeting
on 20 April 2023, with 517 MEPs in favour, 38 against, and 18 abstentions®. The
Council formally approved the MiCA Regulation on 16 May 2023, making cryp-
to-assets and entities providing services related to crypto-assets part of the regula-
tory framework at EU level for the first time®®. The final act was signed on 31 May
and the Regulation was published in the Official Journal on 9 June 20237, For-
mally, the Regulation enters into force on the 20th day after its publication.

The MiCA Regulation will be effective from 30 December 2024, with the ex-
ception of Titles Il and 1V of the Regulation concerning asset-linked tokens and
electronic money tokens, which has already been effective since 30 June 2024. In
order to fully implement the MiCA, the EBA and ESMA have been mandated to
develop regulatory technical standards, implementing technical standards, guide-
lines, and templates, sometimes in cooperation. The technical standards were to
be submitted by the authorities to the European Commission by 30 June 2024 for
approval, then subjected to scrutiny by the European Parliament and the Council
and published in the Official Journal after adoption by the Commission?2.

This single European framework will thus replace existing national frameworks.
As of this effective date, crypto-asset issuers and crypto-asset service providers
will be subject to mandatory authorisation in order to provide their services within

8 Council of the European Union, Digital finance: agreement reached on European crypto-
assets regulation (MiCA), https://www.consilium.europa.eu/cs/press/press-releases/2022/06/30/digital-
finance-agreement-reached-on-european-crypto-assets-regulation-mica/ [access: 22.10.2024].
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the EU™. The MiCA Regulation also provides for a transitional period that can
be used by crypto-asset service providers that were already operating prior to the
effective date of the Regulation. During this 18-month period from the MiCA’s
effective date, entities could continue to provide their services and obtain author-
isation from the competent authority of a member state’.

By the aforementioned date of 30 June 2024, EU Member States had to noti-
fy the Commission and ESMA whether they had exercised the option of a transi-
tional period and also what the duration of the transitional regime would be. It is
also important to note that member states had the possibility to exclude or short-
en the transitional period’. An overview of the key stages of the MiCA process
from its inception to its entry into force is clearly illustrated in Figure 2.
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Figure 2. Timeline of the MiCA Regulation
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3. Conclusion

Based on the historical overview of cryptocurrency regulation in the EU, it is evi-
dent that the emergence and development of the MiCA Regulation represents a logical
and necessary step towards a systematic and comprehensive approach to the regulation
of crypto-assets. This development is in response to the growing importance of digital
technologies and their impact on financial markets, as well as the increasing demand
for legal certainty and protection for users and investors in the field of crypto-assets.
The MICA creates a single regulatory framework that allows for better coordination
between member states and sets minimum standards for crypto-asset market operators.

The European Union is known for its tendency to over-regulate. However, in
the area of crypto-assets, it has chosen a path of compromise, where on the one hand
the regulator is introducing rules that were previously lacking in this area, while
on the other hand the EU is trying to respect the specificities of crypto-assets and the
markets for these assets. However, despite the above, this is ground-breaking legis-
lation that is unprecedented in the world. It remains to be seen whether it will prove
to be an inspiration for other countries in the future or whether, on the contrary, it
will be seen as a deterrent to over-regulation of the crypto-asset market. What is
important to mention, however, is the fact that the MiCA Regulation is a step towards
integrating crypto-assets into the European financial system under conditions that
respect their technological specificities but protect the stability of the financial market.

However, the very overview of the development of crypto-assets regulation points
to one important fact, namely that it is a dynamic area. The last two decades have
seen an unprecedented development of crypto-assets and related regulation. It can also
be assumed that this progressive development will continue, which also poses a chal-
lenge for European institutions, which will have to respond to these ’ developments.
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The aim of this article is to present an outline of the issues of the evolution of the model of
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ples, with particular emphasis on their genesis, development in medieval Europe and Poland, as
well as later modification of the Polish model of criminal procedure, up to the present day.

Keywords: criminal procedure, procedural rules, adversarial process, inquisitory process.

Streszczenie

Celem niniejszego artykutu jest przedstawienie zarysu problematyki ewolucji modelu proce-
su karnego na tle zasad kontradyktoryjnosci i inkwizycyjnosci, ze szczegélnym uwzglednieniem
ich genezy, rozwoju w $redniowiecznej Europie oraz Polsce, a takze pdzniejszej modyfikacji
polskiego modelu procesu karnego az do czasow wspotczesnych.

Stowa kluczowe: proces karny, zasady procesowe, kontradyktoryjnos¢, inkwizycyjnose.

1. Wstep

Proces karny we wspotczesnym ksztalcie jest wynikiem nieustannych prze-
obrazen jego postaci dokonywanych od czaséw antycznych az po dzien dzisiejszy,
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stad tez nalezy sadzié, ze niewatpliwie w dalszym ciagu bedzie on poddawany
modyfikacjom. W historii procesu karnego mozna wyrozni¢ jego poszczeg6lne
formy rozwojowe, a mianowicie form¢ skargowa, inkwizycyjna i mieszang. Pierw-
sza z nich cechuje si¢ przede wszystkim prymatem zasady skargowosci, ktora uza-
leznia losy procesu od skargi podmiotu zainteresowanego jego rozstrzygnieciem,
oraz zasadg kontradyktoryjnosci przeksztalcajacg proces w obszar, na ktérym spor
toczy sie pomigdzy przeciwstawnymi sobie stronami. Natomiast w kolejnej z form
rozwojowych, inkwizycyjnej, przejawia si¢ dominacja zasady Sledczej przyzna-
jacej organowi procesowemu uprawnienia zarowno do oskarzania, jak i obrony
osoby oskarzonego oraz do wydania rozstrzygniecia co do przedmiotu procesu.
Charakterystyczny jest tutaj brak wystgpowania lub znaczne ograniczenie roli
stron procesowych. Forma mieszana z kolei stanowi swego rodzaju kompromis
pomigdzy dwiema wczesniejszymi. Obejmuje ona elementy typowe zaréwno dla
form skargowej, jak i inkwizycyjnej, ktore sa powigzane w uktadzie dynamicz-
nym, tzn. nastgpujace po sobie etapy procesu w zaleznosci od jego celow przybie-
rajag wlasciwa sobie posta¢. Od wiekdw proces karny przebiegat zawsze w jednej
z trzech form rozwojowych, co jednak nie oznacza, iz reguta byto ich historyczne
wystepowanie W kolejnosci wymienionej powyzej, poniewaz zdarzalo sie, w szcze-
golnosci W panstwach totalitarnych, wprowadzanie formy inkwizycyjnej w miej-
sce mieszanej*.

2. Geneza zasad kontradyktoryjnosci i inkwizycyjnosci

Nie ulega zadnej watpliwosci, ze zasada kontradyktoryjno$ci nie wywodzi sig
z polskiego porzadku prawnego, a jej poczatkéw nalezy doszukiwac si¢ juz w cza-
sach antycznego procesu skargowego, nawet pomimo braku wsrod jego uczestni-
kéw swiadomosci jej istnienia w pierwotnych fazach rozwoju tej formy procesu.
Byto to wynikiem m.in. nieznajomo$ci wowczas konstrukcji zasad procesowych.
Postgpowanie w formie skargowej, posiadajgcej cechy kontradyktoryjnosci, mia-
to swoje korzenie m.in. w starozytnej Babilonii, Grecji, jak rowniez w Rzymie?.

Proces karny w Babilonii swoje poczatki wywodzi juz z czasoéw panstw Su-
merow, jednak najwigcej informacji dotyczacych jego formy pochodzi z czaséw
panowania Hammurabiego (1792-1750 p.n.e.)®. Z zachowanych dokumentow

1S. Waltos, P. Hofmanski, Proces karny. Zarys systemu, Warszawa 2023, s. 81-82.

2 P. Hofmanski [w:] System Prawa Karnego Procesowego, t. Ill, cz. 1: Zasady procesu kar-
nego, red. P. Wilinski, Warszawa 2014, s. 655.

3 C. Kunderowicz, Najstarsze prawa $wiata, £.6dz 1972,s. 7in.
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procesowych, ktore sporzadzane byty na glinianych tabliczkach, wynika, ze jego
skargowos$¢ polegala na wszczynaniu postgpowania gldwnie w oparciu o pozew.
Istniaty takze wyjatki na rzecz postgpowania z urzedu, mianowicie w procesie przed
wladca albo sadem, ktéry on wybrat, urzednicy panstwa sprowadzali oskarzonego.
Wystepowaly strony procesowe, ktorym przystugiwato m.in. uprawnienie do ztoze-
nia przysiggi na potwierdzenie przedstawionych okolicznosci. Co do zasady w tym
procesie karnym nie istniata mozliwosci przebaczenia osobie szkody, ktorg wyrza-
dzita. Owo postgpowanie wywarlo silny wptyw na rozwoj pézniejszych, szczegolnie
w prawie zydowskim, ktore z kolei odcisnelo swoje pietno na prawie europejskim®.

W procesie karnym starozytnej Grecji nie funkcjonowaly zasady procesowe
w postaci, jaka jest znana obecnie®. Obowigzywaty natomiast swojego rodzaju
powszechne normy etyczne. Od V w. istniata powszechna praktyka, ktéra umoz-
liwiata oskarzonemu korzystanie z wszelkich dostepnych mu srodkéw, ktoére
mogty spowodowaé jego uwolnienie albo wplyna¢ na ztagodzenie kary. Poste-
powanie byto skargowe, a proces do czasow Solona mogt by¢ wszczety wytacz-
nie w razie inicjatywy osoby pokrzywdzonej lub jej krewnych. Pozniej jednak
postgpowanie ze wzgledu na dobro wspdlne mogto by¢ rozpoczgte z inicjatywy
kazdego obywatela. W procesie greckim nie byto instytucji oskarzyciela publicz-
nego ani przedstawiciela procesowego. Formalnie proces rozpoczynat si¢ od za-
wiadomienia okreslonej osoby przez oskarzyciela o tym, ze bedzie postawiona
przed sadem. Nastepnie odpowiedni urzgdnik weryfikowat dopuszczalno$é skar-
gi, na ktorg oskarzony udzielat pisemnej odpowiedzi. Przystugiwato mu réwniez
prawo do obrony w postaci zarzutow formalnych lub merytorycznych. W poste-
powaniu przed sadem jako pierwsza byta odczytywana skarga oskarzyciela, a poz-
niej udzielona na nig odpowiedz®. Kontradyktoryjno$é postepowania wynikata
z faktu, iz sad jedynie wystuchiwat stron przedstawiajacych dowody na poparcie
swoich racji. Strony mogty przestuchiwaé tylko wtasnych §wiadkow, a od §wiad-
kow drugiej strony mogty zada¢ wylacznie ztozenia przysiggi. W procesie grec-
kim dopuszczalne byto postepowanie odwotawcze od zapadtego wyroku.

Piszac o procesie karnym w starozytnym Rzymie, nalezy zwrdci¢ szczegdlng
uwagg na okresy klasyczny i poklasyczny. Proces klasyczny byt skargowy, a prze-
stepstwa dzielono na $cigane z oskarzenia publicznego lub prywatnego, jednak
warunkiem inicjacji procesu byla zawsze skarga oskarzyciela’. Widoczne okreslenie

4S. Walto$, P. Hofmanski, Proces karny..., s. 83.

5 M.H. Hansen, Demokracja ateriska w czasach Demostenesa, \Warszawa 1999, s. 186.

6 M. Jonca [w:] System Prawa Karnego Procesowego, t. |, cz. 1: Zagadnienia ogdine,
red. P. Hofmanski, Warszawa 2013, s. 215-217.

7S. Walto$, P. Hofmanski, Proces karny..., s. 85-86.
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zasady skargowosci w prawie rzymskim nastapito w 284 r. w konstytucji Dio-
klecjana i Maksymiana. W jednej ze stynnych méw obronczych Marek Tulliusz
Cyceron jasno stwierdzit, ze jezeli nie wystapiono przeciwko komu$ ze skargg,
to nie mozna byto go skaza¢, nawet jezeli byt winny. Kazdy obywatel rzymski
mogt wystapi¢ ze skarga karna, trzeba jednak zaznaczy¢, ze musiat posiadaé ius
accusandi, ktére co do zasady przyshugiwato jedynie wolnym mezczyznom®. Po-
nadto aby zabezpieczy¢ ludzi przed grozba pochopnego stawiania przed sgdem,
oskarzyciel musiat ztozy¢ o§wiadczenie, iz nie cofnie on oskarzenia. Stanowito
to skuteczny sposob, poniewaz w razie przegranej w procesie oskarzycielowi
grozito pociagnig¢cie go do odpowiedzialnosci za kalumni¢. Pozniej skarga trafiata
do pretora, ktory kwalifikowal dopuszczalnos¢ sprawy przed sadem.

Postgpowanie sadowe bylo kontradyktoryjne, gdyz strony prowadzity poste-
powanie dowodowe i argumentowaty swoje racje przed sadem, ktory zachowywat
biernos¢ w przeprowadzaniu dowodow. Zgodnie z rzymska paremig confessio est
regina probationum w razie przyznania si¢ oskarzonego zaniechiwano przepro-
wadzania dalszego post¢gpowania i wydawano wyrok. Apelacje mozna bylo skta-
da¢ jedynie od wyrokéw, ktoére wydawali urzednicy, natomiast od rozstrzygniec¢
quaestiones, czyli sktadow sadzacych wybieranych w drodze losowania z komisji
powotywanych przez zgromadzenie ludowe, nie bylo takiej mozliwosci.

W procesie poklasycznym w okresie pdznego pryncypatu i dominatu doszto
do zaostrzenia stosunkéw polityczno-spotecznych. Rozszerzony zostat katalog prze-
stepstw $ciganych crimina publica (z oskarzenia publicznego), gdyz przyjeto za-
sade, ze kwestia ta lezy W gestii cesarza jako wiadcy i przedstawiciela narodu. Po-
woli tworzyta si¢ inkwizycyjna forma procesu — cognitio extra ordinem — stanowigca
w III w. juz regute. Rola stron procesowych zostata znacznie ograniczona, ponie-
waz urz¢dnik sam miat prawo do wszczecia procesu i prowadzenia postepowania
dowodowego. Dopuszczona zostata mozliwos¢ stosowania tortur nie tylko wobec
niewolnikow, jak poprzednio, ale takze ludzi wolnych. Do kontroli rozstrzygnigé
wydawanych przez urzednikow zostat rozbudowany system apelacji®. Nalezy jed-
nak zaznaczy¢, ze przyznanie sadowi uprawnien inkwizycyjnych nie spowodowa-
to catkowitej eliminacji kontradyktoryjnosci z cognitio extra ordinem, poniewaz
ciggle obowigzywaty wowczas obok siebie w zaleznosci od rodzaju rozpoznawa-
nej sprawy oba modele $cigania przestepstw — skargowy oraz inkwizycyjny?.

8 B. Zalewski, Zasada skargowosci w rzymskim procesie karnym przed quaestiones perpe-
tuae, ,,Studia Iuridica Lublinensia” 2016, nr 3, s. 1016-1018.

9 S. Walto$, P. Hofmanski, Proces karny..., s. 86-87.

10 A. Chmiel, Zasada kontradyktoryjnosci w rzymskim procesie karnym, ,,Zeszyty Naukowe
Uniwersytetu Rzeszowskiego. Prawo” 2018, vol. 22, nr 101, s. 53.
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We wezesnym $redniowieczu germanska zasada ubiegania si¢ o swoje prawa
przez pokrzywdzonego lub rod, z ktorego si¢ wywodzit, sprawiata, ze przez bardzo
dhugi okres w Europie nie istnialy instytucje Scigania przestepstw z urzedu ani sa-
downictwo panstwowe. W panstwach plemiennych to wiec petnit zadania w tym
zakresie. Zmiany nastapity dopiero w epoce karolinskiej pod wptywem wzrostu
wiadzy krolewskiej, kiedy to uprawnienia sadownicze uzyskali krolewscy wystan-
nicy, hrabiowie i komesowie przy udziale tawnikéw wybranych z ludu, znajacych
prawo zwyczajowe. Nie uksztaltowal si¢ wowczas odrgbny proces karny, co z kolei
byto wynikiem braku odréznienia prawa cywilnego od karnego. Wczesnosrednio-
wieczny proces posiadat cechy procesu skargowego, poniewaz jego wszczecie uza-
leznione byto jedynie od inicjatywy osoby pokrzywdzonej. Wystepowaty w nim
elementy kontradyktoryjnosci, ktore byty rezultatem formy procesu jako sporu dwoch
stron — powoda przeciwko pozwanemu przed wiecem lub pdzniej urzednikami kré-
lewskimi. Reguta byto sktadanie przez powoda przysiggi, iz oskarzenie nie jest lek-
komyslne. W sytuacji, gdy jednak okazywato si¢ inaczej, osobie rzucajgcej oskarze-
nie wymierzano karg, jakiej zadata dla oskarzonego. Pozwany natomiast zobowigzany
byt do potwierdzenia lub zaprzeczenia prawdziwosci czyndw, ktore mu zarzucano.
Podczas procesu strony musiaty uzywa¢ wymaganych formut i gestow pod rygo-
rem przegranej. Nie przeprowadzano badan podstaw skargi, a rozstrzygniecie opie-
ralo si¢ wylgcznie na dowodach okreslonych przez prawo zwyczajowe'l.

Poczatek zmian procesu karnego w Europie i przejécie do formy inkwizycyj-
nej byly poktosiem reform koscielnych z XII i XIII w. Papiez Innocenty III wpro-
wadzil model procesu, w ktorym przestgpstwa $cigano z urzedu, a wyrok wyda-
wano w oparciu o dowody zgromadzone podczas sledztwa. Odejécie od procesu
skargowego miato na celu przeciwdziata¢ anarchii w Kosciele. Jako jeden z pierw-
szych wiadcow $wieckich procedure inkwizycyjna wprowadzit krol Sycylii Fry-
deryk IT w 1231 r. Dopuscit on rowniez tortury, ktore od potowy XIV w. staty
sie¢ powszechne w Rzeszy Niemieckiej'?. Jednak najwazniejszg kodyfikacjg kar-
ng wprowadzajgcg proces inkwizycyjny w Europie byla wydana przez cesarza
Karola V w 1532 r. Constituto Criminalis Carolina®. Gtéwna pozycja w tej for-
mie procesu nalezata do sedziego — inkwirenta, ktory uosabiat tacznie funkcje
oskarzyciela, obroncy, $ledczego 1 wyrokujacego. Mialo to na celu przyspiesze-
nie i uskutecznienie procesu. Czynno$ci procesowe dzielity si¢ na dwa stadia —
inkwizycje generalng oraz specjalng. Celem pierwszego z nich bylto sprawdzenie,
czy faktycznie przestgpstwo zostalo popelnione, oraz ustalenie osoby, ktora si¢

11 A, Dziadzio, Powszechna historia prawa, Warszawa 2008, s. 417-419.
12 |pidem, s. 425-426.
13§, Waltos$, P. Hofmanski, Proces karny..., s. 90-91.
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go dopuscita (in rem). Z kolei inkwizycje specjalng prowadzono jako $ledztwo
w celu udowodnienia winy konkretnej osobie, aby s¢dzia — inkwirent — mogt wy-
mierzy¢ stosowng kare (in personam)**. Najbardziej radykalna posta¢ tej formy
procesu wystepowata w Hiszpanii, gdzie funkcjonowata bgdaca symbolem okru-
cienstwa i fanatyzmu Swigta Inkwizycja. Oskarzony nie posiadat de facto zadnych
uprawnien procesowych. Po aresztowaniu nieznane bylo miejsce jego przeby-
wania ani termin rozprawy, nie przedstawiano mu takze zarzutéw, ktore byty
znane wylacznie sedziom inkwizytorom. Z géry zaktadano wine, a w razie braku
przyznania si¢ oskarzonego stosowano wobec niego brutalne tortury®®.

Dopiero w potowie XIII w. nastgpily przemiany i pojawita si¢ krytyka pro-
cesu inkwizycyjnego. Rozpoczeta si¢ walka o humanitarno$¢ procesu karnego.
Najwiekszy wptyw na przeobrazenie formy postgpowania karnego wywarlty rewo-
lucja francuska i reformy Napoleona. Wydana w 1789 r. Deklaracja Praw Czto-
wieka i Obywatela ustanawiata, ze oskarzony moze by¢ aresztowany i wigziony
tylko w wypadkach przewidzianych w ustawie, oraz wprowadzata domniemanie
niewinnos$ci. Bylo to spetnienie postulatow oswieceniowych w zakresie zapew-
nienia ochrony i bezpieczenstwa oskarzonemu oraz przyznanie mu pozycji pod-
miotu, a nie przedmiotu, jak to miato miejsce w procesie inkwizycyjnym?¢. Kro-
kiem w kierunku mieszanej formy procesu byt wydany przez Napoleona w 1808 r.
Code d’instruction criminelle, pierwszy kodeks postepowania karnego, ktory miat
na celu zachowanie porzadku prawnego w ogromnym Cesarstwie. Zgodnie z jego
regulacjami proces karny dzielit si¢ na postgpowanie przygotowawcze, ktore
zachowato inkwizycyjne cechy, gdyz w §ledztwie, ktore byto tajne i prowadzone
przez s¢dziego $ledczego, oskarzony nie miat prawa do obroncy, oraz na postg-
powanie sagdowe. Wprowadzona zostata kontradyktoryjnos$¢ rozprawy, a dowody
przedstawiano bezposrednio przed sadem. Jednak nie do konca usunigto z pro-
cedury zaszlosci inkwizycyjnosci. Pomimo wystepowania stron procesowych to
przewodniczacy trybunatu odgrywat dominujaca role wsréd wszystkich uczest-
nikow, m.in. tylko on mogt w bezposredni sposdb zadawaé pytania §wiadkom.
Istniata mozliwo$¢ wnoszenia $rodkow odwotawczych — apelacji i kasacji. Nie-
dtugo po rozpoczeciu obowigzywania w 1811 r. Kodeksu Napoleona zaczeta sie
jego recepcja w innych krajach, stopniowo wypierajac przestarzaly proces in-
kwizycyjny. Do konca XIX w. nastepowal proces wprowadzania przez wigk-
szo$¢ panstw do ich porzadku prawnego nowych kodeksow, w ktorych uwi-
daczniaty si¢ rowniez popularne wowczas koncepcje pozytywistyczne®’.

14 A, Dziadzio, Powszechna historia..., s. 426-429.

155, Waltos$, P. Hofmanski, Proces karny..., s. 90.

16 K. Séjka-Zielinska, Historia prawa, Warszawa 1986, s. 368.
7S, Walto$, P. Hofmanski, Proces karny...,s. 111-113.
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3. Forma procesu karnego w Polsce do 1918 r.

Ksztaltowanie si¢ prawa procesowego w Polsce przebiegato bardzo dtugo.
W najstarszym okresie istnienia panstwowosci rozstrzyganie sporéw odbywato
si¢ pozasadowo jako samopomoc przybierajaca wiele postaci, jednak zazwyczaj
w formie krwawej zemsty albo przeprowadzanego przez jednaczy polubownego
postepowania. Uzupetnieniem tego typu sagdownictwa byto prowadzone przez mo-
narche sadownictwo arbitralne. W wyniku p6zniejszego rozwoju procesu wyroz-
niono jego trzy podstawowe rodzaje — proces ziemski, miejski i wiejski.

Zasady zwyczajnego postgpowania w procesie ziemskim uksztattowaty sig
w XIII w., natomiast ich rozwdj nastgpowal w pdzniejszym okresie. Podobnie
jak w zachodniej Europie, takze w Polsce w §redniowieczu nie dzielono poste-
powan na cywilne i karne, co nastapito dopiero w czasach nowozytnych. Proces
byt skargowy, poniewaz wszczynano go w wyniku zgloszenia skargi przez po-
woda lub oskarzyciela. Wystepowaty w nim tez elementy kontradyktoryjnosci,
gdyz forma prowadzenia procesu byt spor miedzy dwiema stronami, a rola sadu
ograniczata si¢ jedynie do biernej obserwacji, kierowania rozprawa i orzekania.
Obowiazek dostarczania dowoddw, na ktorych sad opieral swoje rozstrzygnigcie,
spoczywal na stronach. Mogly one wystepowac przed sadem osobiscie albo ko-
rzysta¢ z zastepstwa procesowego. Na rozprawie pierwszy swoje roszczenie przed-
stawial powod — okreslano je mianem propozycji lub indukty. Nastepnie pozwany
wyglaszal replike stanowiaca odpowiedz na zarzuty. Do najwazniejszych srod-
kéw dowodowych, z ktorych mogly korzystaé strony, nalezaty zeznania $wiad-
kéw, dokumenty i ordalia. Istniaty takze $rodki prawne przeciwko wyrokowi,
ktore dzielity si¢ na zwyczajne (remisja, nagana s¢dziego, mocja, apelacja) oraz
nadzwyczajne (ucigzliwo$¢, wznowienie procesu i kasacja, male obtentum, nie-
swiadomos$¢ procesowa).

Proces miejski poczatkowo opierat si¢ na prawie niemieckim okreslonym
w Zwierciadle saskim z poczatku XIII w., jednak w p6zniejszym okresie ulegt
on znacznym modyfikacjom. Do jego gtownych zasad, podobnie jak w procesie
ziemskim, rowniez nalezaty skargowos¢ i kontradyktoryjnos¢. Inicjacja procesu
uzalezniona byta od skargi wnoszonej za posrednictwem burgrabiego lub sottysa,
ktory przekazywat ja sadowi miejskiemu. W postgpowaniu dowodowym przed sa-
dem wystepowaty strony, ktore same dostarczaty na rozprawe¢ dowody, na kto-
rych sad opieral wyrok stanowczy. Istniata mozliwo$¢ wniesienia apelacji. Obok
postgpowania skargowego w procesie polskim pod wplywem niemieckiej Caro-
liny zaczal upowszechnia¢ si¢ proces inkwizycyjny, nie przybrat on jednak
skrajnych form, tak jak to miato miejsce w Europie Zachodniej. Cechowat si¢
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wszczeciem postepowania z urzedu, polaczeniem wszystkich funkcji procesowych
w jednej osobie sedziego. Dopuszczano tortury, ktérym nie podlegali w procesie
miejskim urzednicy, starcy, uczeni doktorzy, dzieci i kobiety w cigzy®.

W systemie prawa ziemskiego nie stosowano tortur ze wzglgdu na gwarancje
nietykalnosci osobistej zapewniong poddanym przez kréla. Szlachcic w Rzeczy-
pospolitej mogt by¢ im poddany jedynie w ramach skrytonium, czyli postgpo-
wania specjalnego przed sgdem miejskim®®. Podobnie jak w pozostatych pan-
stwach, proces sktadat si¢ z inkwizycji generalnej, specjalnej i osadzenia. Proces
wiejski charakteryzowat si¢ uksztattowanymi w drodze praktyki zasadami ogol-
nymi, ktore byly zblizone do tych funkcjonujacych w procesie ziemskim, w szcze-
golnosci skargowoscia i kontradyktoryjnoscia?’.

Kres obowiazywania i likwidacja rodzimego prawa zwigzane byty z upad-
kiem I Rzeczypospolitej w 1795 r. Przez 123 lata na ziemiach polskich obowia-
zywalo narzucone przez panstwa zaborcze prawo procesowe, ktére w zaden spo-
sOb nie odwotywato si¢ do zasad skargowego procesu sprzed rozbiorow. Co prawda
w czasie istnienia Ksiestwa Warszawskiego oraz Krolestwa Kongresowego do
1831 r. wprowadzone zostaty w przepisach pruskich i austriackich pewne zmiany,
aby rozszerzy¢ udziat zasady skargowosci i przyblizy¢ je do zasad procesu fran-
cuskiego, jednak byly to dziatania legislacyjne na obcych przepisach. Tym sa-
mym zostala zerwana tradycja obowigzujacego w Polsce przedrozbiorowej pro-
cesu skargowego, do ktorego z wyjatkiem nazewnictwa nikt si¢ juz pozniej nie
odwotywal?,

4. Polski proces karny w dwudziestoleciu miedzywojennym

Rok 1918 zapisat si¢ w historii jako bardzo szczegélna data, poniewaz po
ponad stu latach niebytu politycznego Polska odzyskata niepodlegtos¢ i wrocita
na mapy Europy. Laczylo si¢ to z wieloma trudno$ciami i wyzwaniami, ktore
byty wynikiem nieistnienia przez tak dtugi okres jednolitego tworu panstwowe-
go oraz wczesniejszej przynaleznos¢ poszczegolnych jego czesci do trzech roz-
nigcych si¢ niemal pod kazdym wzgledem panstw. Konieczne zatem byto ujed-
nolicenie catego kraju, szczegdlnie w aspekcie prawnym. Poczatkowy okres
funkcjonowania II Rzeczypospolitej wigzat si¢ ze stosowaniem w procedurze

18 T, Maciejewski, Historia ustroju i prawa sqdowego Polski, Warszawa 2011, s. 177-190.
19 A Dziadzio, Powszechna historia..., s. 433.

20T, Maciejewski, Historia ustroju..., s. 191.

2L'S. Walto$, P. Hofmanski, Proces karny..., s. 126.
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karnej systemow prawnych pafistw zaborczych?. W poszczegdlnych czesciach
kraju obowiagzywaly wowczas odpowiednio: niemiecki Kodeks postgpowania
karnego (1877), rosyjska ustawa postgpowania karnego (1864) oraz austriacka
ustawa o postgpowaniu karnym (1873)?%. Ponadto sytuacje prawng utrudniaty
przepisy prawne wydawane przez Tymczasowa Rade Stanu Krolestwa Polskie-
g0, a W szczegolnosci tzw. przepisy przechodnie z 18 lipca 1917 1.

W zwiazku z potrzeba unifikacji prawa Sejm Ustawodawczy powotat w 1919 r.
Komisje Kodyfikacyjna, ktdra uchwalita w 1926 r. projekt Kodeksu postepowania
karnego?*. Po wprowadzeniu poprawek i zatwierdzeniu przez Rad¢ Ministréw Pre-
zydent RP wydat 19 marca 1928 r. rozporzadzenie z mocg ustawy — Kodeks po-
stepowania karnego?®, ktory wszedl w zycie 1 lipca 1929 r. Stanowit on bardzo
zwiezta 1 kompleksowa kodyfikacje, o wiele nowoczesniejsza niz procedury pan-
stw zaborczych. Cechowat si¢ duzym stopniem techniki legislacyjnej, obejmujac
11 ksiag dzielacych sie na dzialy i rozdziaty, ktore liczyty tacznie 676 artykutow.
Kodeks przewidywat mieszana, skargowo-inkwizycyjng forme procesu®®. Zasada
kontradyktoryjnosci nie byta wrazona expressis verbis, jednak determinujace ja
elementy wynikaty ze szczegotowych przepisow m.in. odnoszacych si¢ do udzia-
tu stron na rozprawie i przystugujacym im z tego tytutu uprawnien procesowych,
zwlaszcza w postepowaniu dowodowym. Zaznaczy¢ nalezy, ze kontradyktoryj-
no$¢ zostata wyrozniona w katalogu naczelnych zasad procesowych stosunkowo
niedawno, dlatego tez bywa nazywana zasadg XX w., wobec czego wielu przed-
stawicieli doktryny miedzywojennej nie wyodrebnialo jej jeszcze ani nie postugi-
walo sie terminem kontradyktoryjnosé, a jezeli juz, to robili to nie w kontekscie
zasady procesowej. Trojpodmiotowa konstrukcje procesu wskazywali raczej w po-
staci szeroko rozumianej zasady skargowej, dlatego nazwa kontradyktoryjnosé po-
zostawata wowczas wobec niej podrzedna®’. Rezygnacja z postugiwania sie tym
terminem wynikata z przyjetej wowczas koncepcji procesu stron lub owej zasady
skargowe] pokrywajacej swoim zakresem zarowno cechy zasady skargowosci, jak
i kontradyktoryjno$ci®®. W postepowaniu karnym uwidacznialy si¢ one w podziale

2 D. Makitta, Historia prawa w Polsce, Warszawa 2019, s. 501.

23 J. Bardach, B. Le$nodorski, M. Pietrzak, Historia ustroju i prawa polskiego, Warsza-
wa 2009, s. 599.

24 S, Waltos, P. Hofmanski, Proces karny..., s. 127.

% Dz.U. 1928, nr 33, poz. 313.

% D. Makilta, Historia prawa..., s. 502.

27 B.T. Bienkowska, Kontradyktoryjnos¢ procesu karnego w polskiej nauce okresu miedzy-
wojennego [w:] Gaudium in litteris, red. L. Gardocki, M. Krélikowski, A. Walczak-Zochowska,
Warszawa 2005, s. 533-536.

28 S, Waltos, P. Hofmanski, Proces karny..., s. 292.
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rol sadzenia oraz oskarzenia, ktéra co do zasady nalezata do prokuratora. Oskar-
zonemu w procesie przyshugiwato prawo do obrony, ktére umozliwiatlo mu do-
starczanie dowodow, zadawanie pytan swiadkom oraz bieglym, a takze prawo do
zabrania glosu juz po zamknigciu przewodu sadowego. Proces podzielony byt na
dwa stadia: postepowanie przygotowawcze, ktdre prowadzone bylo w formie do-
chodzenia badz $ledztwa, oraz rozpraweg glowna.

Postgpowanie przygotowawcze opierato si¢ na zasadzie $ledczej (inkwizy-
cyjnosci)®. Jego zasadnicze cechy przejawiaty sie tym, ze wigkszo$¢é przestepstw
byta $cigana z urzedu, a takze sposobem, w jakim je prowadzono. Celem tego
etapu byto pozyskanie wiadomos$ci o popelnionym przestepstwie. Dochodze-
nie wszczynal prokurator, ale prowadzit je tylko w wyjatkowych przypadkach,
z reguty przekazujac je policji. Natomiast §ledztwo pod nadzorem prokuratora
prowadzone bylo przez sgdziego $ledczego. W stosunku to oskarzonego mogtly
by¢ stosowane $rodki zapobiegawcze. Akt oskarzenia na podstawie dokonanych
ustalen sporzadzat i wnosit do sadu grodzkiego lub okregowego prokurator®.

Na etapie rozprawy gtownej postepowanie toczyto si¢ w oparciu o zasade
skargowosci. Proces charakteryzowal si¢ wspomniang wczesniej tréjpodmioto-
woscig — oskarzony, oskarzyciel oraz s¢dzia. Stronom, ktorymi byli oskarzony
i oskarzyciel, przystugiwaty takie same uprawnienia procesowe. Nawet przyzna-
nie si¢ oskarzonego do winy nie wigzato sadu, ktéory mogt zakonczy¢ postepo-
wanie dowodowe, jezeli nie wystgpowaty zadne watpliwosci®l. Oskarzony miat
prawo czynnie uczestniczy¢ w procesie, jak rowniez korzysta¢ z pomocy profe-
sjonalnego obroncy. Konsekwencjg zasady skargowosci byta wieloinstancyjnosé
postgpowania. Stronom przystugiwalo prawo do skladania zazalen na postano-
wienia sadu, jezeli rozprawa byla w toku, a takze prawo do apelacji i kasacji od
wyroku. Obowigzywat tez zakaz reformationis in peius®.

Znaczgcym ograniczeniem dla stosowania zasad procesowych, zawlaszcza
odnoszacych si¢ do elementow kontradyktoryjnosci, byly postepowania doraz-
ne. Stanowily one szczegolny tryb postgpowan odznaczajacych si¢ uproszczo-
ng i przyspieszong procedurg, przy jednoczesnym zaostrzeniu sankcji. Nie byto
mozliwo$ci wnoszenia srodkow odwotawczych, a wyrok posiadat klauzulg na-
tychmiastowej wykonalnosci. Wymogiem zastosowania tego postepowania byto
ujecie sprawcy. Wprowadzenie takiego rozwigzania uzasadniano przeciwdziata-
niem wobec niebezpieczenstw dla ustroju oraz spoteczenstwa, np. w przypadku

29 D. Makilta, Historia prawa..., s. 502.
30 T. Maciejewski, Historia ustroju..., s. 371.
81 K. Séjka-Zielinska, Historia prawa, s. 378.
%2 D. Makilta, Historia prawa..., s. 503.
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morderstw czy rabunkow. Stanowity one dotkliwe obostrzenie uprawnien, kto-
re byly dla oskarzonego gwarancja wszechstronnego i wnikliwego rozpozna-
nia sprawy®,

Kres faktycznego obowigzywania polskiego Kodeksu postgpowania karnego
w postaci z 1928 r. nastapil wraz z wybuchem II wojny §wiatowej, jednak formal-
nie uchylony zostat on dopiero w okresie PRL-u. W utworzonym przez hitlerow-
cow na polskich ziemiach Generalnym Gubernatorstwie postepowanie karne regu-
lowato rozporzadzenie Hansa Franka z 1939 r. o sadach specjalnych i pdzniejsze,
z 1940 r., o sadownictwie niemieckim, natomiast na ziemiach okupowanych przez
ZSSR w miejsce polskiego ustawodawstwa wprowadzono prawo sowieckie®.

5. Czas PRL-u i transformacji ustrojowej po 1989 r.

Po zakonczeniu dziatan wojennych i uksztaltowaniu si¢ komunistycznego
ustroju w Polsce dziatania nowej wladzy od samego poczatku ukierunkowane byty
na stworzenie wlasnego systemu postepowania karnego. Pierwotnie w PRL-u
z przedwojennego systemu prawa zachowany zostal Kodeks postepowania kar-
nego z 1928 r., jednak wydawano bardzo duzo aktow prawnych, ktore obowia-
zywaly rownolegle z Kodeksem i regulowaty postgpowanie w sposob catkowicie
odmienny. Odpowiadaly one celom, jakie komunisci stawiali prawu, mianowicie
chronieniu ustroju oraz walce z wrogami klasowymi. Nowe akty prawa posiadaty
dominujgcg role szczegdlnie w postepowaniu przygotowawczym®. Wiele z nich
pozostawato w sprzeczno$ci z regulacjami przedwojennego Kodeksu, poniewaz
nadany im zostat bardzo polityczny wydzwigk przez eliminacj¢ zasad bedacych
podstawa procesu w panstwach praworzadnych. Postepowanie karne dopasowy-
wano do tymczasowego i nadzwyczajnego ustawodawstwa, usuwajgc z niego wiele
z instytucji procedury powszechne;j®e.

Pierwszym wprowadzajacym znaczng inkwizycyjno$¢ postepowania aktem
wydanym przez wiadze komunistyczne byt dekret Polskiego Komitetu Wyzwolenia
Narodowego o specjalnych sadach karnych dla spraw zbrodniarzy faszystowsko-
-hitlerowskich z dnia 12 wrze$nia 1944 r.3” W postgpowaniach przez niego regu-
lowanych $ledztwa nie prowadzono, ograniczajac si¢ wytacznie do dochodzenia.

33 J. Bardach, B. Le$nodorski, M. Pietrzak, Historia ustroju..., s. 600.

34 ], Koredczuk [w:] System Prawa Karnego Procesowego, t. |, cz. 1: Zagadnienia ogdlne,
red. P. Hofmanski, Warszawa 2013, s. 345-348.

35 M. Kallas, A. Litynski, Historia ustroju i prawa Polski Ludowej, Warszawa 2003, s. 314-315.

3 D. Makitta, Historia prawa..., s. 572.

87 Dz.U. 1944, nr 4, poz. 21.
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W praktyce stanowito t0 eliminacj¢ funkcji bezstronnego sedziego $ledczego i od-
danie postepowania przygotowawczego w catosci prokuratorowi, ktory mogt je
przekaza¢ organom bezpieczenstwa publicznego do prowadzenia w jego imieniu.
Wprowadzono obligatoryjnos¢ tymczasowego aresztowania, ktorym nie zarzadzat
juz sad, ale wylgcznie prokurator. Postepowanie toczylo si¢ bardzo szybko, wy-
znaczano kroétkie terminy do czynnosci procesowych. Nie wymagano uzasadnienia
aktu oskarzenia, a postepowanie moglo przebiega¢ pod nieobecnos$¢ oskarzonego.
Proces ten charakteryzowat si¢ rdéwniez jednoinstancyjnos$cia, a wydany wyrok byt
prawomocny i ostateczny. Jednak w razie skazania na kar¢ $mierci skazany mogt
whnies$¢ prosbe o taske. Wydawane wowczas akty prawne byly wyczekiwane przez
opini¢ publiczng jako bicz do wymierzenia sprawiedliwosci dla zbrodniarzy wojen-
nych, lecz w praktyce shuzyly one komunistom szczegoélnie do walki z polskim pod-
ziemiem oraz do pokazowego i ponizajacego skazywania zohierzy Armii Krajowe;j®.
Postgpowania dorazne, znane jeszcze przedwojennej procedurze karnej, jednak
niemajace W |1 Rzeczypospolitej nagminnego charakteru, dekretem z dnia 16 listo-
pada 1945 r.* wprowadzono w procedurze powszechnej. Zasady inkwizycyjnosci
zachowujace przewage sadow wojskowych w sprawach prowadzonych przeciwko
osobom cywilnym ujeto w dekrecie, tzn. matym kodeksie karnym z dnia 13 czerw-
ca 1946 r.*° Bylo to podsumowanie wprowadzanego przez komunistow kierunku
ustawodawstwa, a takze nowy etap w jego rozwoju. W okresie oslabienia stalini-
zmu wraz z utrwaleniem si¢ nowej wladzy zaczgto wprowadza¢ zmiany, ktore cha-
rakteryzowaly si¢ nieco tagodniejszg forma procesu karnego. Pomimo tego nadal
stosowano prawo specjalne, wbrew formalnemu obowigzywaniu Kodeksu z 1928 r.,
ktorego przepisy zarezerwowano tylko dla sprawcow niewielkich przestepstw.
27 kwietnia 1949 r. przyjeto ustawe* ujednolicajgcg postepowanie przygo-
towawcze w formie $ledztwa oraz upowazniono do jego prowadzenia funkcjona-
riuszy Milicji Obywatelskiej, a takze Ministerstwa Bezpieczenstwa Publicznego.
Rozszerzeniem uprawnien podejrzanego byto umozliwienie mu za zgoda proku-
ratora udzialu w czynnosciach sledczych. W systemie srodkéw odwotawczych
w miejsce apelacji i kasacji wprowadzono instytucje rewizji*2. Pomimo znacz-
nego uszczuplenia uprawnien procesowych oskarzonego w poréwnaniu do pra-
wa przedwojennego od poczatku lat 50. w literaturze przedmiotu zaczgto po-
wszechnie operowa¢ pojeciem kontradyktoryjnosci jako zasady procesowej®.

38 M. Kallas, A. Litynski, Historia ustroju..., s. 315-316.
39 Dz.U. 1945, nr 53, poz. 301.

40 Dz.U. 1946, nr 30, poz. 192.

41 Dz.U. 1949, nr 32, poz. 238.

42 D. Makitta, Historia prawa..., s. 574-576.

4 B.T. Bienkowska, Kontradyktoryjnosé procesu..., s. 535.
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Niewatpliwe najwazniejszym aktem prawnym Polski Ludowej w zakresie
procedury karnej byta uchwalona przez Sejm 19 kwietnia 1969 r. ustawa Kodeks
postepowania karnego**. Zastepowal on pozostalo$ci przedwojennej regulacji
z 1928 r., ktore ze wzgledu na nowele wydawane przez wtadz¢ komunistyczng
znacznie odbiegaly od brzmienia pierwotnie przyj¢tego Kodeksu z 1928 r. Wpro-
wadzona ustawa jedynie modyfikowata istniejacy juz model procesu funkcjonu-
jacy w ramach realnego socjalizmu®®. Nowa procedura stanowita odzwierciedlenie
ustabilizowania ustrojowego okresu PRL-u. Charakterystyczny dla niej byt powrot
do podstawowych zasad procesu karnego, w szczegolnosci ostabiono inkwizycyj-
no$¢ postgpowania i rozszerzono zakres kontradyktoryjnosci. Zniesiono tryb do-
razny, postepowanie przygotowawcze podzielono na $ledztwo i dochodzenie. Sad
odzyskal kontrolg nad postgpowaniem prokuratorskim, zwlaszcza w kwestii tym-
czasowego aresztowania, co do ktorego mogto by¢ stosowane zazalenie. W poste-
powaniu sgdowym oskarzonemu przystugiwato prawo do sktadania wyjasnien.
Po zamknigciu rozprawy udzielano glosu zarowno oskarzycielowi, jak i oskarzo-
nemu oraz jego obroncy. Zachowano jednak system odwotawczy w postaci re-
wizji. Sytuacja ulegta pogorszeniu po wprowadzeniu stanu wojennego 13 grud-
nia 1981 r. Dekretem* dopuszczono wowczas przepisy o postepowaniu doraznym
przed sadami wojskowymi oraz powszechnymi. Rownoczesnie istniat nakaz sto-
sowania tego postepowania, a prokurator mogt od niego odstapi¢ tylko w wyjat-
kowych wypadkach. Po zniesieniu stanu wojennego zachowano zaréwno poste-
powania dorazne, jak i wlasciwo$¢ wobec cywilow sagdow wojskowych?’.

Zasadnicze przemiany w zakresie procedury karnej nadeszty wraz z obrada-
mi Okraglego Stotu na przetomie roku 1988 i 1989, gdyz ta zmiana byta jednym
z powszechnych postulatow ,,Solidarnosci”. Juz w listopadzie 1987 r. funkcjo-
nowala rzadowa komisja, ktorej zadaniem byla reforma prawa karnego, w tym
prawa procesowego. Efektem jej dziatalnosci byto zaproponowanie kilku wers;ji
kodeksu, ktorego projekt w 1995 r. wniesiono do Sejmu. W miedzyczasie jednak
w obliczu przemian ustrojowych dokonywano nowelizacji obowiazujacego prawa
karnego procesowego, dostosowujac je w szczegolnosci do regulacji zawartych
w Miedzynarodowym Pakcie Praw Obywatelskich i Politycznych® oraz ratyfi-
kowanej w 1992 r. Europejskiej Konwencji o Ochronie Praw Cztowieka i Pod-
stawowych Wolnos$ci*®. W koncu 6 czerwca 1997 r. zostat przyjety przez Sejm

4 Dz.U. 1969, nr 13, poz. 96.

4 S. Waltos$, P. Hofmanski, Proces karny..., s. 135.
46 Dz.U. 1981, nr 29, poz. 154.

47 D. Makilta, Historia prawa..., s. 612-614.

48 Dz.U. 1977, nr 38, poz. 167.

49 Dz.U. 1993, nr 61, poz. 284.
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Kodeks postepowania karnego®™, ktory wszedt w zycie 1 wrze$nia 1998 r. Z ta
chwilg zakonczyta si¢ historia, a rozpoczat si¢ obecny rozdzial w polskiej proce-
durze karnej, w ktorym w zaleznosci od jej etapu oraz celu dominujg i uzupet-
niajg si¢ naprzemiennie zasady inkwizycyjnosci i kontradyktoryjnosci, determi-
nujgc jej mieszany model®.

6. Podsumowanie

Podsumowujac, historia kontradyktoryjnosci i inkwizycyjnosci w procesie
karnym ukazuje ewolucje sposobu, w jaki sprawiedliwo$¢ moze by¢ realizowana
w ramach réznych jego modeli. Inkwizycyjne ujecie procesu karnego, choé nie-
watpliwie efektywne w egzekwowaniu prawa, posiada istotne wady z powodu
mozliwych naduzy¢ wtadzy, dlatego tez istotne jest funkcjonowanie kontradyk-
toryjnosci, ktéra wyréwnuje szanse procesowe stron i znacznie zmniejsza ryzyko
btednych wyrokéw. Do najwazniejszych bowiem zadan, ktorym musi sprostac
proces karny, nalezy osiagni¢cie prawdy materialnej, a tym samym stanu sprawie-
dliwosci zar6wno karnomaterialnej, jak i procesowej. Z przeprowadzonej analizy
rozwigzan modelowych wystepujacych na przestrzeni wiekéw w postgpowaniu
karnym jasno wynika, ze zapewnienie ich realizacji wymaga rownolegltego funk-
cjonowania obok siebie kontradyktoryjnosci i inkwizycyjnosci w kazdym jego sta-
dium. Tak jak w postepowaniu przygotowawczym, pomimo jego Sledczej specy-
fiki, w celu rzetelnego wyjasnienia sprawy konieczny jest udziat stron, tak samo
w spornej z zatozenia rozprawie niejednokrotniec wymog ten wymusza potrzebe
interwencji sadu. Istnieja wyzwania zwigzane z zapewnieniem sprawiedliwego
procesu dla wszystkich oraz zachowaniem rownowagi migdzy bezpieczenstwem
spoteczenstwa a prawami jednostki. Dlatego tez historia ta przypomina nam
o koniecznosci cigglej refleks;ji, adaptacji i doskonalenia systemu prawnego, aby
zapewni¢ sprawiedliwos$¢ dla wszystkich jego uczestnikow.
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Abstract

The presented article deals with the activities of intelligence services, the concept of their func-
tioning in the present in comparison with the past functioning. The object of the examination will
be the legality of the use of intelligence information as evidence in criminal proceedings in the
Slovak Republic. The core part of the article focuses on the applicability of intelligence infor-
mation in the context of evidence in criminal proceedings. As these are institutes that go beyond
the limits of the Slovak Criminal Procedure Code, special legal regulations will also be analysed in
connection with intelligence activities, in particular Act No. 46/1993 Coll. on the Slovak Infor-
mation Service and Act No. 198/1994 Coll. on Military Intelligence. Last but not least, the aim
of the article will be to analyse the use use of information-technical means within the legal limits.
In order to achieve the set objectives, we use the method of analysis of the current legislation. In
the conclusion of the paper, we evaluate the findings and take our positions and on the application
of the analyzed institute.
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Streszczenie

Prezentowany artykut dotyczy dziatalnosci shuzb wywiadowczych, koncepcji ich funkcjono-
wania w terazniejszo$ci w porownaniu z funkcjonowaniem w przesztosci. Przedmiotem badania
bedzie legalno$¢ wykorzystania informacji wywiadowczych jako dowoddéw w postgpowaniu kar-
nym w Republice Stowackiej. Zasadnicza cz¢s¢ artykutu koncentruje si¢ na mozliwosci zastoso-
wania informacji wywiadowczych w kontekscie dowodow w postepowaniu karnym. Poniewaz sg
to instytucje, ktére wykraczaja poza granice stowackiego kodeksu postepowania karnego, przeana-
lizowane zostang rowniez specjalne regulacje prawne zwiazane z dziatalno$cig wywiadowczg,
w szczegolnosci ustawa nr 46/1993 Dz.U. o Stowackiej Stuzbie Informacyjnej i ustawa nr 198/1994
Dz.U. o wywiadzie wojskowym. Wreszcie, celem artykulu jest analiza wykorzystania srodkow
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informacyjno-technicznych w granicach prawa. Aby osiagnaé¢ wyznaczone cele, wykorzystujemy
metode analizy obowiazujacego ustawodawstwa. W podsumowaniu opracowania oceniamy wyni-
Ki i zajmujemy stanowisko w sprawie zastosowania analizowanego instytutu.

Stowa kluczowe: dowody, wywiad, SIS, $rodki informacyjno-techniczne.

1. The linking between law enforcement
and intelligence agencies

The relationship linking law enforcement and intelligence agencies is driven
by the growing crime in terms of its structure and dynamics. In this context,
achieving the purpose of criminal proceedings requires cooperation between law
enforcement, the courts and the intelligence services.

Intelligence services have specific means and entitlements, the use of which
the legislature entrusts to their explicit competence. Law enforcement authorities,
courts cooperate with intelligence services in the form of obtaining information
relevant to criminal proceedings which law enforcement authorities are incapable
of obtaining. In addition, intelligence gathering serves as a tool of protection for
the role of criminal law?,

The so-called Intelligence Legislation does not contain detailed regulation of
the intelligence gathering process. The primary law regulating the implementa-
tion of intelligence activities is Act No. 46/1993 Coll. on the Slovak Information
Service. This legislation explicitly stipulated their tasks and authorisations for
the use of specific means. In this way, they obtain information in a lawful man-
ner, which they provide to the necessary extent to the intended addressees.

The earliest use of intelligence was given by its technological nature. By his-
torical interpretation, we may conclude that it was the acquisition of information
by classified knowledge. The growing number of objects subject to the control in
guestion was associated with military espionage and the consolidation of the pow-
er of certain entities within the state.

First and above all, intelligence information has the character of a supportive
means of information, serving the authorised body. This role arises from the need
of any rationally built democratic state to ensure political stability, economic pros-
perity, peaceful social and cultural development, a system of effective defence of its
constitutional establishment, sovereignty, territorial integrity, security, internal or-
der, economic and other legitimate interests, rights and freedoms of all its citizens?.

L A. Vasko, Spravodajska informacia — vyznamny zdroj poznania pre trestné konanie, Bra-
tislava 2020, https://www.judikaty.info/cz/document/article/6901/ [access: 30.11.2024].

2 A, Vagko, Spravodajské informdcie V trestnom konani v slovenskej republike de lege lata [in:] Zbornik
povodnych vedeckych prac, studii a odbornych clankov Krimindlne spravodajstvo, Bratislava 2022, p. 89.



The use of intelligence in criminal proceedings. .. 71

According to Pili, intelligence agencies are social epistemic institutions, “or-
ganisations with the goal of providing knowledge and foreknowledge of an ene-
my’s intentions and behaviour to the decision maker™®,

The legal order of the Slovak Republic does not have a legal definition of the
concept of intelligence activities, unlike operational-search activities, which are
defined in a number of legal regulations such as the Laws on the Police Force,
the Prison and Judicial Guard Corps and the Financial Administration, but not in
the Criminal Procedure Code itself. Unlike the Police Force, the intelligence
services are not law enforcement authorities and their information is not primari-
ly intended for those bodies or for the courts®.

Intelligence information is the final product of intelligence activities, which
is produced as an output of targeted collection and analysis processes. In the con-
text of crime detection, it serves as a basis for further investigation. Similarly,
intelligence information is the result of operational and investigative activities
and provides specific knowledge necessary for the effective conduct of criminal
proceedings. Both of these pieces of information, unlike raw data, contain evalu-
ated knowledge about the subjects under surveillance (e.g., criminal groups, per-
petrators), which allows for the estimation of their capabilities, risks, and intentions.
They are purposefully generated for law enforcement authorities, who use them
to optimise their investigative activities®.

Intelligence information, a specific sub-information product of criminal-police
cognition, is produced by the use of inductive-deductive logic. It involves a degree
of interpretation resulting inevitably in a permissible degree of speculation and risk®.

2. Evidence and intelligence services

Evidence is an indispensable part of criminal proceedings. Its aim is to ob-
jectively and fully establish the state of facts of the case, which is a prerequisite
for the issuing of a legally correct and justified decision. Evidence has a funda-
mental impact on all stages of criminal proceedings and its results directly de-
termine the final decision in a particular case. Evidence can thus be described as
a central element of criminal proceedings as a whole’.

3 G. Pili, Intelligence and Social Epistemology — toward a Social Epistemological Theory of
Intelligence, “A Journal of Knowledge, Culture and Policy” 2019, No. 33(6), pp. 574-592.

4 A. Vasko, Moznosti vyuZitia spravodajskych informdacif v tresmom konant, “Zbomik z medzinarod-
nej vedeckej konferencie Bratislavské pravnické forum 2019” 2019, p. 90.

5 B. Pikna, Ndstroje evropského prava v oblasti ziskévani ditkazii pii aplikaci operativné pdtra-
cich prostiedkii [in:] Sbornik prispevkii z mezinarodniho semindre uskutecnéného na Policejni akad-
emii CR dne 2. listopadu 2004, Praha 2004, p. 99.

6 A.Vagko, Moznosti vyuZitia..., pp. 90-91.

7J. Ivor et al., Trestné pravo procesné, Bratislava 2010, p. 419.
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Evidence is taken at every stage of the criminal proceedings. It is indispensa-
ble, as it is the only way to enable the law enforcement authorities and the court to
obtain the basis for the further course of the proceedings and the decision.

Legal theory divides evidence into specific phases stages:

— search for evidence,

— conducting and documenting the evidence,
— verification

— evaluation.

Evidence in criminal proceedings is regulated in the sixth title of the Code
of Criminal Procedure (§§ 119-161). Ivor et al., characterize evidence as the pro-
cedure of the law enforcement authorities and the court regulated by law, or other
persons, leading to the search, securing, execution and evaluation of knowledge
important for the knowledge of the factual circumstances relevant for the decision
on guilt and punishment, as well as for the further procedure in the proceedings®.

The main purpose of the criminal procedure is to regulate the procedure of
the law enforcement authorities, i.e. the prosecutor and the police and, on the other
hand, the courts, so that criminal offences are identified duly and their perpetrators
are justly punished according to the law?®.

The Criminal Procedure Code, in Section 119(2), provides a statutory defini-
tion of “evidence” as follows: “Evidence may be anything that can contribute to
the proper clarification of the case and which was obtained from the evidence
sources according to this Act or a special act”. This definition of evidence is based
on the principle that only what has been obtained in accordance with the law can
be used to prove guilt and impose a penalty. The procedural act by which a law
enforcement agency and the court obtain important information to clarify the mat-
ter is referred to as a “means of proof”. According to Section 119(2) of the Crim-
inal Procedure Code, “Means of proof are in particular the interrogation of the
accused, witnesses, and experts, expert opinions, on-site verification of testimony,
recognition, reconstruction, investigative experiment, inspection, objects and doc-
uments important for the criminal proceedings, notification, information obtained
using information technology or means of operational-search activities*°.

In the process of crime detection, various information products are produced,
which are characterised by the specific competence of the entity that obtained
them (e.g. intelligence information, operational-search information). Information
in this context represents a report that contains new knowledge and reduces the
level of uncertainty in the investigation. It is a kind of extension of knowledge

8 J. Ivor et al., Trestné prdvo procesné 1, Bratislava 2017, p. 404,
9 Section 1 of the Code of Criminal Procedure.
10 Section 119(2) Code of Criminal Procedure.
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about a particular situation which is essential for the successful performance of
law enforcement tasks.

In this section, we focus on the complex issue of the usability of information
obtained under other laws as evidence in criminal proceedings. Specifically, we
are interested in whether it is necessary for such legislation to explicitly allow
for the use of information so obtained in criminal proceedings.

An analysis of the legal regulation of the activities of the intelligence ser-
vices in Slovakia, in particular the Act No. 46/1993 Coll. on the Slovak Infor-
mation Service and Act No. 198/1994 Coll. on Military Intelligence, reveals that
the original concept of these services was primarily focused on the collection
and analysis of information without direct executive powers. The question arises
whether information obtained in the framework of this activity can be directly
used as evidence in criminal proceedings.

As an argument supporting the admissibility of intelligence information as ev-
idence in criminal proceedings, the amendment to Act No. 444/2015 Coll., which
expanded the scope of intelligence services, can be mentioned. In particular, the
provisions of Section 11(1)(d) and (e) of Act No. 46/1993 Coll. on the Slovak In-
formation Service (by analogy also in the Act on Military Intelligence) allow intel-
ligence services to carry out case substitution and disguised case transfer. The in-
troduction of these new powers clearly indicates that the legislator expects the
intelligence services to be more actively involved in the detection and proof of crim-
inal activity. It is therefore reasonable to assume that information obtained under
these new powers may be used as evidence in subsequent criminal proceedings.

Another argument in favour of the use of intelligence information is the grant of
prior judicial consent. In order to be able to lawfully use such information-operating
means, the condition of prior written consent of the judge who is competent under
a specific regulation must be fulfilled. This special regulation is defined in Art. 4a
of Act No. 166/2003 Coll. on the protection of privacy against unauthorised use of
information and technical means and on amendment and supplementation of cer-
tain acts (Act on protection against eavesdropping), as amended. Considering that
the court is involved in the process of obtaining intelligence information, we be-
lieve that this information meets the requirements set out in Section 119(2) of the
Criminal Procedure Code and may be used as evidence in criminal proceedings.

The grounds for criminal proceedings may come from intelligence information,
even if this information is not considered evidence at this stage of the criminal
proceedings. Pursuant to Section 196(1) of the Code of Criminal Procedure, law
enforcement authorities may initiate a prosecution on the basis of their own find-
ings or information obtained from other agencies, such as the Criminal Police,
the Financial Administration or the intelligence services™!.

11 A.Vagko, Moznosti vyuzitia. .., pp. 92-93.
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3. The issue of legality

The Code of Criminal Procedure mandates that all evidence used in proceed-
ings must be obtained lawfully. This principle of legality ensures that evidence has
been acquired in accordance with applicable laws and without infringing upon fun-
damental rights and freedoms. Evidence obtained unlawfully is considered not
only evidence acquired in direct violation of the law but also any evidence derived
from such unlawfully obtained evidence. Evidence obtained in violation of the
constitutional rights of individuals is explicitly inadmissible as it does not meet
the requirements set forth in Section 119(2) of the Code of Criminal Procedure’?.

Legal theory also applies five criteria for evaluating the legality of evidence:
— whether the evidence was obtained from a source prescribed or permitted by law;
— whether the evidence was obtained and performed by a procedural subject au-

thorized by law to do so;

— whether the evidence was obtained and performed at the procedural stage at
which the procedural subject is authorized by law to search for and perform
evidence in a procedural sense, i.e., such evidence that may serve as a basis
for a decision in criminal proceedings, in particular for a court decision;

— whether the obtained and performed evidence relates to the subject matter of the
proof in the given proceedings, i.e., whether it relates to the act which is the sub-
ject of the proceedings or to questions that must be decided by law in connec-
tion with this act;

— whether the evidence was obtained and performed in a manner prescribed or
permitted by law®,

The European Court of Human Rights’ case law makes it clear that the Con-
vention for the Protection of Human Rights and Fundamental Freedoms does not
directly address the issue of admissibility of evidence in criminal proceedings.
This issue is left to the national legislation of each State.

Although the ECHR does not undertake a detailed analysis of the admissi-
bility of individual pieces of evidence, it focuses on the overall conduct of the
proceedings. If it finds that the use of certain evidence has led to a violation of
the right to a fair trial, it may find a violation of the Convention®*,

“Anything which may contribute to the proper clarification of the matter and
which has been obtained from the means of evidence under this Act or under

12 J. Z4&hora et al., Dokazovanie v trestnom konani, Praha 2013, p. 29.

13 B. Repik, Procesni diisledky poruseni piedpisii o dokazovani v trestnim iizeni, “Bulletin
advokacie” 1982, p. 122.

14 B. Mole, C. Harby, Prdvo na spravodlivy proces. Sprievodca na aplikdciu &l. 6 eurdpskeho
dohovoru o ludskych pravach, Bratislava 2006, p. 49.
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a special law may be used as evidence”. The provision in question in the next sen-
tence gives an example of what may serve as means of proof. “Means of proof
shall include, in particular, questioning of the accused, witnesses, experts, reports
and expert statements, on-the-spot verification of statements, reconnaissance, re-
construction, investigative experiment, inspection, objects and documents relevant
to criminal proceedings, notification, information obtained by means of information
technology or means of operational and search activities™®.

The current legislation of the Slovak Republic includes a number of specific
acts dealing with the issue of the use of information as evidence in criminal pro-
ceedings. While some of these laws explicitly regulate the conditions and manner
of use of such information, others do not contain such provisions. Despite the ab-
sence of an explicit provision in some laws, there is a legal view that information
obtained in accordance with these laws may be used as evidence in criminal pro-
ceedings under certain conditions. In the context of Section 119(3) of the Code of
Criminal Procedure, the following are relevant as special provisions:

— Act No. 166/2003 Coll. on the protection of privacy against unauthorised use

— information-technical means and on amendment and supplementation of cer-
tain acts (Act on protection against eavesdropping),

— Act No. 1/2014 Coll. on the organisation of public sporting events and on
amendments and supplements to certain acts,

— Act No. 18/2018 Coll. on the Protection of Personal Data and on Amendments
and Additions to Certain Acts,

— Act No. 46/1993 Coll. on the Slovak Information Service, as amended,

— Act No. 171/1993 Coll. on the Police Force, as amended,

— Act No. 198/1994 Coll. on Military Intelligence, as amended,

— Act No. 4/2001 Coll. on the Prison and Judicial Guard Corps, as amended,

— Act No. 652/2004 Coll. on State Administration Bodies in Customs and on
Amendments and Additions to Certain Acts, respectively Act No. 35/2019 Coll.
on Financial Administration and on Amendments and Additions to Certain Acts,

— Act No. 236/2017 Coll. on the European Investigation Order?®.

4. Slovak Information Service

The Slovak Information Service (SIS) was established by Act No. 46/1993
Coll. as a complex intelligence structure covering both domestic and foreign areas.

15 Section 119(3) of the Code of Criminal Procedure.
16 A. Vasko, M. Lisod, Hrozby a rizikd — objekty spravodajského zaujmu, 2020, No. 2.
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Due to the specific nature of its tasks, the law allows the SIS to use special in-
vestigative methods, including information-technical means (ITM). These means
enable the SIS to obtain information in a way that would not otherwise be possi-
ble, in order to fulfil its statutory duties'’.
The Slovak legal system contains the definition of the term information-
-technical means even in two legal regulations. According to the Criminal Procedure
Code, Art. 10, paragraph 21, ITM for the purposes of this Act shall be understood
as electrotechnical, radio-technical, photo-technical, optical, mechanical, chemical
and other technical means and devices or sets thereof used in a classified manner
in the interception and recording of traffic in electronic communication networks,
visual, audio or video-sound recordings or in the search, opening and examination
of parcels, if their use interferes with fundamental human rights and freedoms?2,
The second piece of legislation is the aforementioned Protection from Eaves-
dropping Act. Section 2 of this Act provides that for the purposes of this Act, ITM,
in particular, electrical, radiotechnical, phototechnical, optical, mechanical, chemical
and other technical means and equipment or sets thereof used in a classified manner in
— the retrieval, opening, examination and evaluation of mail and other conveyed
items,

— obtaining the contents of messages transmitted over electronic communications
networks, including the interception of telephone communications,

— making visual, audio, visual-audio or other recordings®®.

It is clear from the analysed provisions of the Act that the legislator, when de-
fining the term “information-technical means”, did not put emphasis on its tech-
nical parameters, such as its structure or composition. Instead, the focus was on
the functionality and the purpose of the use of the means in question. The key
criterion for classifying a means in this category is its ability to be used by public
authorities to intrude into the privacy and obtain information about individuals.

A condition for the use of information obtained through the use of ITM as ev-
idence in criminal proceedings shall be the making of a written record indicating
the place, time and lawfulness of the use of ITM, to which the State authority shall
attach the record and a verbatim transcript thereof. The definition of ITM in sec-
tion 2 of the Act is the result of the aforementioned last amendment effective from

7' M. Alé&¢, Osobitosti pouzitia ITP v pésobnosti Slovenskej informacnej sluzby [in:] Teoretické
a praktické problémy vyuzivania informacno-technickych prostriedkov v trestnom konani, Praha 2017,
pp. 268-276.

18 Section 10(21) of Code of Criminal Procedure.

19 Section 2 of Act No. 166/2003 Coll. on the protection of privacy against the unauthorised use
of information-technical means and on the amendment and supplementation of certain acts (Act on
the protection against eavesdropping).
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1 January 2016, which also introduced a novelty, the principle of subsidiarity of the
use of the means concerned under section 3(1), sentences cited: “if the achieve-
ment of the purpose would otherwise be ineffective or substantially impeded”?.

Originally, the SIS had a so-called “pure intelligence profile”, i.e. it was an
intelligence service without executive powers and its task was to gather, aggre-
gate and evaluate information on a defined range of threats. Its intelligence char-
acter was not expressis verbis expressed in the SIS Act, in which it was defined
as a state body, but was implied by the definition of its material scope?..

Act No. 444/2015 Coll. expanded or specified the material scope of the Slo-
vak Information Service. With effect from 1 January 2016, the Slovak Information
Service, within the scope of its competence, obtains, concentrates and evaluates
information on:

— activities threatening the constitutional establishment, territorial integrity and
sovereignty of the Slovak Republic,

— activities directed against the security of the Slovak Republic,

— activity of foreign intelligence services,

— organised criminal activity,

— terrorism, including information on participation in, financing or support for
terrorism,

— political and religious extremism, extremism manifested in a violent manner
and harmful sectarian groupings,

— activities and threats in cyberspace if they threaten the security of the State,

— the illegal international transport of persons and migration of persons,

— facts capable of seriously endangering or damaging the economic interests of
the Slovak Republic,

— threat or leakage of information and things protected under a special regula-
tion or international treaties or international protocols?.

5. Intelligence and current threats to the national security
Intelligence services play also a significant role in obtaining and evaluating

information relating to national security. However, their activity is not just a tech-
nically neutral activity, but a social and political matter. In recent years, there has

20 Act No. 166/2003 Coll. on the protection of privacy against the unauthorised use of information-
-technical means and on the amendment and supplementation of certain acts (Act on the protection
against eavesdropping).

2L M. Al&g, Osobitosti pouzitia..., pp. 268-276.

22 Act No. 444/2015 Coll.
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been an increase in the prominence of various threats to national security emanat-
ing from both state and non-state actors, including the increased terrorist threat
following the 2015 and 2016 attacks, the migration and refugee crises, as well as
the rise of disinformation following Russia’s annexation of Crimea in 2014. All
of these threats have come to the forefront of public discourse in Central and
Eastern European countries, including Slovakia. Intelligence services, which are
the primary bodies responsible for gathering and assessing information on these
threats, have played a crucial role in this debate.

The evolutionary development of society and the growing threat of organised
crime have necessitated an adaptation of the scope of the Slovak Information Ser-
vice. In order to be able to effectively counter the new security risk, which penetrat-
ed into all spheres of social life, Act No. 46/1993 Coll. on the SIS was amended by
Act No. 256/1999 Coll. The Slovak Information Service has long operated in a clas-
sified mode. It was only in 2011 that it gradually started to publish its annual reports.
These reports provide valuable information on SIS activities and its perception
of security threats in the context of terrorism, the migration crisis, digital propagan-
da and Russian aggression. Despite the fact that SIS publishes its reports, the meth-
ods of constructing security threats in the context of domestic and foreign challenges
remain under-researched in the Slovak literature. However, these constructions have
a significant impact on the political and social discourse on individual threats and
influence policy decision-making in the field of national and European security?.

6. Conclusion

Reliable identification of the facts of a crime, as well as of its perpetrator, often
poses a challenge for law enforcement authorities. For this purpose, it is necessary
to resort to the use of other specific evidence — intelligence information.

The current status of the use of intelligence information in criminal pro-
ceedings can be characterised as theoretically possible, but only rarely imple-
mented in practice. In our legal opinion, the current Criminal Procedure Code,
Act No. 301/2005 Coll., allows the use of intelligence information in evidence
provided that the legal requirements and conditions are met. In this context, it is
necessary to pay attention to the issues of legality and admissibility of evidence
in the context of national and international legislation, as well as the case law of
the European Court of Human Rights.

23 M. Kovanic, The construction of threats by intelligence agencies: analysing the language of
official documents in Slovakia, “Critical Studies on Terrorism” 2021, Vol. 14, No. 1, pp. 117-138.
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In support of the argumentation of the legality of the use of intelligence in-
formation as evidence in criminal proceedings, we can cite § 4a of Act on the pro-
tection against eavesdropping. The cited provision states that the use of information
and intelligence means requires prior court approval. It follows from the foregoing
that, in so far as the legislature has conferred such power on the courts and the use
of the information thus obtained does not contradict the definition of evidence under
the Criminal Procedure Code, the information thus obtained may be regarded as
evidence in criminal proceedings.

The applicability of the results of intelligence activities in criminal proceed-
ings stems from their ability to compensate for the lack of traditional evidence as
defined in Art. 119(3) of the Code of Criminal Procedure. In cases where these
conventional means of evidence are insufficient to fully clarify the facts, infor-
mation obtained through the use of information-technical means or operational-
search activities provides a necessary supplement to the missing information on
the course of the criminal offence. However, it should be noted that the importance
and status of intelligence information is also enshrined in the current legislation,
which is not “perfect”.

We anticipate that the issue of the use of intelligence will require increased
attention in the near future, particularly in specific types of crime, such as inter-
national organised crime and terrorism, where its use will be necessary and in-
dispensable.
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Abstract

The Constitution of the Republic of Poland contains an extensive catalog of human and citi-
zen rights and freedoms. However, there is no provision express verbis that would indicate a citi-
zen’s right to the truth. The aim of the article is to demonstrate, using the example of Art. 61 of the
Constitution, that in the Polish legal system, the right to the truth may be derived from some provi-
sions even though they do not expressly state this right.
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Streszczenie

Konstytucja RP zawiera obszerny katalog praw i wolnosci cztowieka i obywatela, jednak brak
jest przepisu, ktory expresiss verbis wskazywatby na prawo obywatela do prawdy. Celem artykutu jest
proba wykazania na przyktadzie art. 61 Konstytucji RP, ze w polskim porzadku prawnym prawo do
prawdy mozna wywies¢ z niektorych przepisoéw, mimo iz jednoznacznie tego prawa nie stanowia.

Stowa kluczowe: informacja publiczna, prawo do prawy, prawa czlowieka, ograniczenie dostepu do
informacji.

1. Introduction

The Constitution of the Republic of Poland contains an extensive catalogue
of individual rights and freedoms, which includes both traditional rights and those
of more contemporary origin. However, there is no such catalogue that would
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expressis verbis establish the right to the truth. So far, there has been no in-depth
reflection on the right to the truth as a constitutional right that should be guaran-
teed to every citizen in a democratic state.

In the Polish legal system, the right to the truth can be derived from provisions
that do not expressis verbis establish this right. An example of such a right is the
right to access public information, which is one of the most important elements
conditioning and immanently related to the functioning of a democratic state.
Establishing appropriate norms in the legal system constitutes the possibility of
conscious and free participation of the entire society, and not of its selected part
or only of individual citizens in public life.

2. Constitutional right to public information

One of the important principles of Polish constitutional law is the principle of
transparency of public authorities. In order to implement it, the legislator in Art. 61
of the Constitution defined the right of citizens to access information about the activ-
ities of broadly understood public entities. He also indicated its subjective and objec-
tive scope nature?. This right is recognized as a subjective right. The right to public
information is particularly related to freedom of expression, enshrined in the Con-
stitution as the freedom to express one’s views and to obtain and disseminate infor-
mation. There are differences between the laws discussed however, there are funda-
mental differences. Firstly, the scope of freedom of information is obviously broader
than the scope of the right to information. The constitutional scope of protection of
the freedom to obtain information covers all information, while Art. 61 of the Con-
stitution guarantees access only to specific information?. The right to public infor-
mation is a political right that determines the practical implementation of the prin-
ciple of transparency and transparency of the government system (the principle of
openness of the activities of public authorities). It is a necessary element of democ-
racy because it enables citizens to control those in power and influence state poli-
cy. The law in question is a typical example of a public subjective right®. Access to
public information is a necessary condition for subjecting public authorities to real
citizen control, which is a form of citizen participation in public life.

1 M. Jaskowska, O pojeciu informacji publicznej raz jeszcze, “Zeszyty Prawnicze” 2020,
No. 3, p. 205.

2 W. Sokolewicz, K. Wojtyczek, Komentarz do art. 61 Konstytucji RP [in:] Konstytucja Rze-
czypospolitej Polskiej. Komentarz, eds. L. Garlicki, M. Zubik, Warszawa 2016, p. 1334.

3 M. Florczak-Wator, Komentarz do art. 61 Konstytucji [in:] Konstytucja RP. Komentarz,
ed. P. Tuleja, Warszawa 2023, p. 226.
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The right to public information is not one of the rights that guarantees the
exercise of freedom of information (Art. 54(1)), but an independent constitution-
al subjective right, although related in content to, among others, provision of the
constitution (i.e. Art. 54(1)). On the other hand, both laws complement each other.
In the light of Art. 54 of the Constitution, no one may suffer negative consequenc-
es due to the implementation of the constitutional right to information guaran-
teed in Art. 61 of the Constitution, as well as due to the further dissemination of
information obtained under Art. 61 of the Constitution®.

However, it should be remembered that “not every information that, in ac-
cordance with the freedom provided for in Art. 54 of the Constitution may be ob-
tained and disseminated, including information relating to a person’s private sphere,
may be considered information for which there is an obligation to disclose on the
part of a given public authority, specified in the Act on Access to Information™.

Pursuant to Art. 61 section 1 of the Constitution, a citizen has the right to ob-
tain information about the activities of public authorities and persons performing
public functions. This provision clearly mentions the rights of citizens, but the
ordinary legislator extended this right to everyone. It is clear from the very be-
ginning that the legislator’s will was to create conditions for the widest possible
transparency of public life by equipping society with instruments enabling it to
obtain information about current activities®. This provision clearly mentions the
rights of citizens, but the ordinary legislator extended this right to everyone. It is
clear from the very beginning that the legislator’s will was to create conditions for
the widest possible transparency of public life by equipping society with instru-
ments enabling it to obtain information on the current activities of public entities’.

This obligation is therefore not so much about the availability of specific in-
formation for the recipient, but, at least in principle, it means the need for active
action on the part of the authority providing the information, which consists in
providing the interested person with a certain scope of information upon request.
The information should be related to public activities®. In the judgment of Sep-
tember 16, 2002, the Constitutional Tribunal stated that “the analysis of Article 61,

4 W. Sokolewicz, K. Wojtyczek, Komentarz do art. 61..., p. 1336.

5 Judgment of the Constitutional Tribunal of March 20, 2006, file reference no. ActK 17/05,
OTK-A 2006/3/30.

6 Constitution of the Republic of Poland of April 2, 1997 (Journal of Laws 1997, No. 78,
item 483).

" A. Kwasniak, Faktyczne i prawne ograniczenia w dostepie do informacji publicznej na tle
rodzimego ustawodawstwa, “Roczniki Administracji i Prawa” 2019, No. 19, p. 193.

8 Judgment of the Constitutional Tribunal of March 20, 2006, file reference no. K 17/05,
OTK-A 2006/3/30.



84 SYLWIA STECKO

paragraph 1 and paragraph 2 of the Constitution indicates that the scope of the right
to information specified therein is determined, to a large extent, by the Constitu-
tion itself. These provisions define, what rights are associated with the validity
of this right, and indicate which entities are obliged to take such actions so that
this civil right can be implemented™™.

The basic legal act regulating access to public information is the Act of Sep-
tember 6, 2001 on access to public information®® which, as we know, was sup-
posed to be the implementation of the provisions of Art. 61 section 4 of the Con-
stitution and referred to the information specified in the Constitution. As stated
in Art. 1 section 1 of the cited Act, “every information on public matters consti-
tutes public information within the meaning of the Act and is subject to disclo-
sure on the terms and in the manner specified in the Act™.

As J. Cwalinska notes, the right to public information is a sine qua non con-
dition and at the same time a guarantee of the remaining subjective rights of the
individual. As a result of access to public information, the entity becomes a part-
ner of administrative bodies. By enabling citizens to access public information,
the legislator means that public administration is no longer the only initiator
of the defense of the public interest!?. The right to access public information
is a consequence of a systemic principle, not expressly expressed in the provi-
sions of the Constitution, but derived from it — the principle of openness of the
activities of public authorities (or transparency of the system of exercising pow-
er). This principle is intended to facilitate the implementation of social control of
power and prevent its abuse, counteract corruption of officials and improve the
quality of public administration work®2,

Such a broadly defined right to public information does not mean that it is ab-
solute and an unlimited right. The provision of Art. 61 section 3 of the Constitution
constitutes a limitation by introducing the provision “solely for the protection of the
freedoms and rights of other persons and economic entities specified in the laws and
the protection of public order, security or important economic interest of the state”4,

9 Judgment of the Constitutional Tribunal of September 16, 2006, file reference no. K 38/0,
OTK-A 2002/5/59.

10 Act of September 6, 2001 on access to public information (Journal of Laws 2022, item 902,
as amended).

11 Judgment of the Constitutional Tribunal of December 18, 2018, file reference no. SK 27/14.

12 J. Cwalinska, Czy dostep do informacji publicznej stanowi gwarancje praw podmiotowych
jednostki? Zagadnienia wybrane [in:] Prawo do informacji publicznej. Efektywnos¢ regulacji i per-
spektywy jej rozwoju, ed. M. Maciejewski, Warszawa 2014, pp. 80-81.

13 Judgment of the Constitutional Tribunal of December 18, 2018, file reference no. SK 27/14.

14 A. Kwasniak, Faktyczne i prawne ograniczenia..., p. 194.
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Therefore, the limitation of the right to information must be formulated in
accordance with the content of Art. 31 section 3 of the Constitution and Art. 61
section 3 of the Constitution. Pursuant to Art. 31 section 3 of the Constitution,
restrictions may be established only by statute and only when they are necessary
in a democratic state for its security or public order, or for the protection of the
environment, public health and morals or the freedoms and rights of other per-
sons. Restrictions introduced in this manner may not violate the essence of free-
doms and rights®. As indicated in the jurisprudence of the Constitutional Tribunal,
under Art. 61 of the Constitution of the Republic of Poland, it cannot be ruled
out that the implementation of the right to information will affect circumstances
bordering the public and private lives of persons performing public functions.
The “interpenetration” of the above-mentioned spheres may result, for example,
from the nature of public activity, contacts with specific entities, performing
private activities in the course of performing public tasks, etc. The provision of
Art. 61 section 3, pointing in particular to the rights and freedoms of other per-
sons as the basis for limiting the availability of public information, cannot in this
context be understood as containing a categorical prohibition of any interference
in the privacy sphere of persons performing public functions®. Intrusion into the
sphere of private life of persons performing public functions is considered per-
missible under the Constitution of the Republic of Poland. As noted in the juris-
prudence of the Constitutional Tribunal, persons performing public functions
“due to the right of citizens to obtain information on the activities of public au-
thorities, must take into account the obligation to disclose at least some aspects
of their private life”"’.

The right to access information is not absolute and its limits are defined,
among others, by: by the need to respect the rights and freedoms of other enti-
ties, including the constitutionally guaranteed right to protect private life!8, The
jurisprudence of the Constitutional Tribunal formulated the following grounds
for recognizing the interest related to access to public information as outweigh-
ing the interest related to the privacy of individuals. Access to information cannot,
first of all, go beyond what is necessary resulting from the need for transparency

15 M. Bidzinski, Konstytucyjne prawo dostepu do informacji publicznej, “Przeglad Prawa
Konstytucyjnego” 2012, No. 4, p. 125.

16 Judgment of the Constitutional Tribunal of March 20, 2008, file reference no. K 17/05,
OTK-A 2006, No. 3, item 30.

17 Judgment of the Constitutional Tribunal of July 13, 2004, file reference no. K 20/03, OTK-A
2004, No. 7, item 63.

18 Judgment of the Constitutional Tribunal of March 20, 2006, file reference no. K 17/05,
OTK-A 2006, No. 3, item 20.



86 SYLWIA STECKO

of public life, assessed in accordance with the standards adopted in a democratic
state. Secondly, public information must be important for assessing the function-
ing of institutions and persons performing public functions, and thirdly, access to
the indicated information cannot eliminate the meaning (essence) of protecting the
right to private life®°.

3. Access to public information as the implementation
of the right to truth

The universal values underlying the Constitution of the Republic of Poland
include truth, justice, goodness and beauty in the preamble®. The inclusion of the
right to truth in the preamble highlights its legal importance?..

The systemic anchoring of the citizen's right to the truth can also be sought
in general constitutional principles, among which the principle of the democratic
state of law established by Art. 2 of the Constitution of the Republic of Poland.
Democracy is a system based on truth, in which the principle of transparency
of public life applies and there are mechanisms that guarantee effective control
of those in power. The principle of citizens’ trust in the state and its laws is de-
rived from the principle of a democratic state of law. This principle obliges the
state to build trust in public institutions in the minds of its citizens, and this goal
can only be achieved by basing mutual relations on truth, openness and honesty.
The obligation of public authorities to act based on the truth may also be derived
from the principle of fair operation of public institutions, which is expressed in
the preamble to the Constitution of the Republic of Poland?2.

In the constitutional approach, truth is, therefore, primarily an intellectual
category — a category of knowledge, including the knowledge of good and evil
(con-scientia), and at the same time, the goal of man and the communities creat-
ed by him, directly recognized by the legal order, protected by the guarantee of
human dignity and resulting from it. fundamental freedoms and human rights.
Man’s pursuit of truth can therefore be considered the goal of the entire legal
order. It should be provided and implemented in every type of legal relationship.

19 M. Wild, Komentarz do art. 61 Konstytucji RP [in:] Konstytucja RP, Vol. I: Komentarz do
art. 1-86, eds. M. Safjan, L. Bosek, Warszawa 2016, p.

20 M. Florczak-Wator, O potrzebie konstytucjonalizacji prawa obywateli do prawdy i koniecz-
nosci poszerzenia ustawowego zakresu jego ochrony w czasach postprawdy, ‘“Przeglad Prawa Pu-
blicznego™ 2023, No. 11, p. 3

21| . Bosek, Konstytucyjna zasada prawdy, “Forum Prawnicze” 2022, No. 3, p. 71.

22 M. Florczak-Wator, O potrzebie konstytucjonalizacji. .., p. 77.
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The constitutionally defined category of truth determines to a significant extent
the subjective position of an individual in a pluralistic society and a democratic
state of law. It guarantees the opportunity to learn about the actual system of
relations concerning the individual and the communities in which he or she real-
izes his or her basic freedoms and rights.

The principle of truth primarily guides the interpretation and application of the
Constitution of the Republic of Poland. If the Constitution of the Republic of Po-
land does not define a random set of regulations, but creates a complete and co-
herent system of norms with the highest force and importance in the legal order,
it can be concluded that the principle of truth plays an important role in organiz-
ing the process of interpretation and application of its norms. The principle of
truth should therefore be applied in connection with other principles, fundamen-
tal freedoms and human rights, determining the direction of their interpretation?,
This truth is the axiological foundation of the Constitution of the Republic of Po-
land. Truth as an individual right is referred to in Art. 51 section 4 of the Consti-
tution, which, under the right to personal data protection, grants everyone the right
to request rectification and deletion of information that is false, incomplete or col-
lected contrary to the Act.

The right to truth is usually implemented through the right to seek and ob-
tain information that allows respect for knowledge and understanding of the
mechanisms of action in the modern world. The right to truth understood in this
way means, among others: in art. 61 of the Constitution by ensuring freedom of
access to public information. It can be assumed that this provision provides citi-
zens with the right to seek the truth about the functioning of public authorities
and persons performing public functions as well as entities that perform public
authority tasks or manage property?.

A manifestation of the implementation of the constitutional right to the truth
is citizens’ access to public information in the light of the Act of September 6, 2001
on access to public information. Access to the truth and transparency of the activi-
ties of state bodies are important for the proper functioning of democratic mech-
anisms, social control over the exercise of power and protection of citizens’ health.
Access to information about public affairs determines the ability to control wheth-
er the state actually serves the interests of its citizens. This information has value
only if it is actually consistent with reality, i.e. verifiable and objective. The basic
features of a democratic state are: openness, transparency and striving to find out
the truth, and the exceptions — allowed in a few cases and provided for by law —

23 |. Bosek, Konstytucyjna zasada..., p. 77.
24 M. Florczak-Wator, O potrzebie konstytucjonalizacji..., p. 75.
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are confidentiality, secrecy and the prohibition of disseminating knowledge on
a specific topic. The degree of belief in the validity of this view also determines
the systemic importance of the right to access public information. The right to
public information is one of the elements of the exercise of sovereign power by
the Nation in the Republic of Poland. The indicated right may be limited only for the
sake of goods specified in the laws, i.e. protection of freedoms and rights of other
persons and economic entities and protection of public order, security or important
economic interest of the state?®. As the Constitutional Tribunal has repeatedly point-
ed out in its rulings, in a situation of clash and conflict of two values: the citizen’s
right to information and the right to privacy, priority cannot be given to the for-
mer at the expense of completely negating the protection of the sphere of private
life. Citizens cannot be guaranteed access to information at all costs?. The Con-
stitutional Tribunal pointed to the method of resolving the conflict based on the
principle of proportionality, emphasizing that the mechanism and structure of pro-
portionality are based on the assumption of weighing the goods in conflict, clearly
defining the limits of the necessity of interference in the sphere of protected law
and on determining the scope of the prohibition of such interference. The outcome
of the resolution of a conflict of principles may under no circumstances lead to
the complete elimination of one of the rights in conflict?’.

4. Conclusions

The Preamble to the Constitution of the Republic of Poland defines truth as
the first of the basic constitutional values, pointing to the universal foundations
of the Constitution of the Republic of Poland. Truth, goodness, justice and beau-
ty, in accordance with the clearly expressed will of the constitutional legislator,
define the absolutely protected normative concept of man and his dignity, thus
acquiring the character of basic constitutional principles. The above findings
lead to the conclusion that the right to truth has a solid legal basis in the Polish
Constitution and can be treated as an individual right of constitutional im-
portance, with all the resulting consequences. The right to truth is a fundamental
right of citizens in a democratic state ruled by law and as such should be subject
to a process of its explicit constitutionalization. The Constitution of the Republic
of Poland does not explicitly provide for such a right, although an analysis of its

% |bidem, p. 76.
2 Judgment of the Constitutional Tribunal of June 19, 2002, file reference no. K 11/02.
27 Judgment of the Constitutional Tribunal of March 20, 2006, file reference no. K 17/05,
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various provisions, including systemic principles and regulations regarding indi-
vidual rights and freedoms, leads to the conclusion that the right to the truth is
covered by constitutional protection. An extension of this right are statutory
regulations enabling the pursuit of the truth, an example of which is the Act on
Access to Public Information, according to which state authorities are obliged to
provide individuals with information that is public information. However, this
obligation applies only to information that is related to the activities of public
authorities and persons performing public functions, which creates conditions
for broad transparency of political life in the state.
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